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* Ihtroductiort 



/• This digest is a product of the Phi Delta .Kappa Commis'sion on the'lmpact 
,of Court Decisions on Edticatio'n: It is designed to serve as a ready reference 
tool for practitioners and others interested in scfabol law. The scope of the 
digest is- limited to U. S. Suprerne Court Cases hecause of their pervasive 
impact. It is not the intent of this digest to be a cpmplete'eompilation of case 
AdVif affecting education. Many important decisiohs affecting school policies 
and practices ace handed down by state courtJiy e.g., regarding school finance 
reform: and Tower federal courts, e.g., concerning student rrghts. Thus, 
readers are encouraged to become familiar also with the respective state court 
rulmgs as well as state statutes and administrative regulations iri their 
juris^ttipn. Furthermore, this digest is irtlended to serve as a supplement to, 
not a substitute for, reading the Suf^rehie Court/cases themselves, studying 
written interpretations of them, aqd consulting Competent counsel 

C anight . , 

The Princi^I source- material for this digest consists of Supreme Court 
decisions djWly affecting students and staff in kindergarten through grade 
twelve. Older arid overruled ca.ses, e.g.. PA-.v.vi and (7o/7/V/.v are included'for 
their historical importance. I n add ition, a few cases in higher ed ucation, e.g., 
Heatv And Roemer, and Juvenile law. e.g.. In re Gauli, are included to provide 
perspective of these related areas of the law that are relevant to, but not 
Identical to. the K-12 school context. Finally, decisions involving nonschool 
litigants are included insofar as t hey havedirect impact <in.;tuaents or staff. In 
the Fable pf Contents the- categories of litigants arc coded to the right of the 
ca.se. name^; as follows: I. public school litigants. 2, private school litigants. 3. 
higher education litigants;. 4. nonschool litigants. 

Iht? case entries are organized int<-. five substantive chapters and one 
procednral chapter This latter chapter is inchided to illustrate procedural 
hurdles that can cause the substantix e issues posed in a case to go unresolved. 
< ross references are prov id^d in the Table of ( ontents for cases that fit more 
than one chapter heading The Table of C oruents also indicates summary 
affirmances (see the C.l<is>=ary) and one-jtidge opinions in charfibers (see the 
desegregation decisi<.ns in C hapter V) as well as tbnv^ decisions \n which the 
<"ourt has rendered a full <ipinion <in the merits. 
- The digest inrhides cases decided by the C ourt as of July 1977. It i's 
atiticipated that decisions after this date will ' be included in peri^g^ 
supplements^ to the digest. The digest does not incjude cases in whigh the 
Supreme C ourt has denied certiofirri (see the Cdo.s.saPy ). Also, constitutional, 
statutory, and'administ rativc sources oflaware omitted except insofar as they 
are incorporated in the Suprems^Court decisions. 

. vi 

a. • 



. ',^be entry for each case includes the following information: 1. the citation, 
■ 2* tl)e facts. 3. the holding, and 4. the basis for the decision. The citations 
follow the style -of the Harvard Law Review Association, A Uniform System 
of Citation^ 1 2th ed, ( 1976), The volume number and that of the first page^f 
the case as it appears in the official reports of the Suprerrje Court are given 
except where'(5nly an unofficial report of the decision ("S.Ct,'' for West's 
^upreme Court Reporter and "U,S,L,W," for United States Law Week) was 
available at the time of the preparation of this digest in July 1977, The lower 
court history of the decisions is not listed except in cases resulting in a 
summary disposition, i,e., summary affirmance, dismissal, et^^For the typical 
case, the^f^rm of the citation iSi summarized below: 



SPRlNGFlELDv. QUICK, 63 ' U.S. 56- (l859) 

(appellant)" (appellee) (vol. #) (U,S. Reports) (page ^/)(year of decision) 



The iacts for each decision are presented as much as possible in lay' 
language. For instance, even such com'mon legal terms as **plaintifr and 
"appellant'' are generally not used in each entry. Since a limited amount of 
technical language cannot be avoided, a glossary is provided at the end ofthe 
volume. For the sake of brevity, facts not essential to the decision are not 
included in the summary. The "holding," like the "fatts.*' is extrapolated from 
the majority opinion of the Court except for summary dispositions, in which 
instances facts j^nd decision of the lower court are summarized (see the 
explanation under summarv affirmance in the Glossary). The vote of the 
Court Is reported as follows: numf>er of justices in the majority, nvimberin^he 
concurrence, followed hy the number disser\ti!ig. indicated for '•xample by 
(5 2x7) T he numbers arp arb'tiarfU lifted f»s f>'ie-half in sert^*' rQ«;r<; n«: on 

1 he basi«; fop each decision is listed in terrns\^ the constitutional 
precedent*;. statut(uy ffection.s. or judicial precedents cited by the Court it.s 
primary authority !-egal rea.<:oning is presented only to th^ eytenf^it helps 
establish the authority for the decisions Cases resulting in a summary, 
disposition serve again as an exception. T he K^sis for such cases is given, inthe^ 
absence of a readily available alternative, in terms of the lower courts* 
opinion. Dismissals and vjiisjated opinions, which are limited .to 'the* 
Procedural Parameters chnpter. afe dealt with in term^ of an explanation of 
the <"ourt*s ruling. 
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«<it>nstrtutjionai. provisions are cited 

' • / ^ , If 

Arttclcf I, section 8: 

General Welfare Clause 




r Because they are, frequently referred to in the cases, selected federal 



1' ' 



Commerce Clause 

Article I, section 10: 

Impairment of Contracts 
-Gla*use - - 



•Ayticle III: 



\ 



Amendment I: 3 

Establishment and Free 
Exercise Clauses 




Freedom of FVpression 

Clause 
Freed om of A^ss^pTn'Wx 

Clause . ^ 

Amendment Vr 

Due Process Clan^^e 
(C^onpTe*c*;> 

Self-incrimination 
Clause 



Amendment 



'"^he Congress shaH have the Power 
To ... provide for the . . : 
general Welfare of the United 
States. ■ 

"To regulate C^dmmerCe , . . 
among the several states . , . . " 

'*No State shall . , pas§ any 

Bilt of-Attainder7"ex"post^.^^' 

facto Law, or Law impairing ' 
the Obligation of Contracts . .^j. " 



**The judicial Power shall 
extend to alt Cases, in Law 
and "Equity^ arising iander this 
Constitution, the Laws of the 
United States, and Treaties 
[etc J - , . to Controversies ' . . 
between^ Citizens of different 
States; [etc;]\ . , " 



'"Congress ^hall make no law 
respecting an establishment of 
religion, or prohibiting the 
free exercise thereof .... 
''Or abridging the freedom 
of spgp:h . . ."^ 
"^^Or the right of the peopl'^ 
peaceably to asseriVi^le 

' No person shall be . . depriv^fd 
of life,* liberty, or property 
without due process of law 
"nor shall be compelled in 
an>f»-crimin^i case to be a 
wifness against himself . . 

**[N] or cruel and unusuai^mjnish- 
ment inflicted , . . . " 
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Amendmeni Xr 



Amen'dmient XL: 



r 



**The powers not'delegated to ;!! 
the United States by the ■ 
Constitution, n6rj)i^hibited^ ^ 
by it to. the States, arie re- .: 
served to the States . . . - 

'*The Judicial power ^[Lhi^ ' 
United Sta^s shall 0fv. . . 
exlepd to any suitvtii law or ' 
equity, . . . against one of the 
United States by Citizens of 
another State . . * * " 

■^•'Neither-shivery ^or involurttary 
servitude, except as a punish- 
ment for crime , , shall exist, 
within the United States" , • . * 



Amendment XIV: 

* Due F*rocess Cla^use 4 
(StateiU 

Equal Protdclion Clatibe 



"[N] or shall ^ny State de- 
prive any persrfh of-life, 
^ liberty, or property, without 
due process of law , , . , . 
^^■nor d^ny to arvy person with- 
in its jurisdiction the equal 
protection of the laws . . , , 



This, digest is designed to fill fi gap in the legai literature and knowledge of 
educat^js^^It is hoped thajt its simplicity of presentationv augmented by tbtf" 
prudence of its readers, will clarify Supreme Court decisions that affect 
education. 



Bethlehem, Pennsylvania 
December 1977 



Perry A. Zii*kel 
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/. SCHOOL DiSTRICT FINANCE AND 
; ORGANIZATION 

R€vie\%^er: Philip K, Piele 

Associate Profcstsoi and Dirccioi, 
ERIC Clearinghouiie on 
"Educationai Managenneni 
' , University ot Oregon 



Whai powci. consistent with ihc U S. C i>n^ui utK>n. do slate legislatures 
have to organize and finance public sch(.)t)ls within then boundaries? When 
deciding this question, the U. S. Supreme Cou^l has. with tew exceptions, 
extended broad power to the states undei' general constitutional construct ion 
upholding - the state interest in establishing and promulgating t re,e public 
eductition U)r elementary and iiccondary school-age children. In Spring^fleld \\ 
Quick, t\.>r exarfiple, iKe court Upheld the discretionary power of state 
legislatures to collect and disburse taxes for educational purposes. And in an 
equally important school organization case, A (tarney General oJ\Michi}iim ex 
rel, Kies v. Lowrey. the Court unanimously declared that a state legislature 
has- the absolute power to make and change school district boundaries. The 
Court rejected claims that property rights protected by the due process clause 
of the Fourteenth Amendment were^being infringed. And in MoniaPia ex. rel. 
Hair v. Rice, the Cburt reaffirmed the discretionary authority of state 
legislatures to^ allocate state-acquired funds for the establishment and 
operation of public>kchools. 

It was not until the late sixties and early seventies that the Supreme Court 
began a serious re-^xamination of the constitutional issues related to the 
organization and finance of public schools in this country. And so fac the^r^ 
examination has not seriously eroded the broad discretionary power of states 
to organize and finance public schools* In Mclnnis w Ogiivie, a precursor to 
Rodriguez, the Court upheld the constitutionality of a state system of funding 
public schools Riat relied heavily on the local property tax. The Court 
declared that the equal protection clause of tHe Fourteenth Amendment is not 
applicable where the system of state funding is not arbitrary nor based on 
invidious discrimination against any identifiable class or group. But in three 
voter-eligibility and public office-holding cases, Kramer v. Union Free School 
District No. 15^ Turner w Fouche, and Haciley v. Junior College District, 
decided in 1969 and 1970^ the Court did apply the equal protection clause of 



the Fourteenth An^endment (1) lo^ declare uncutisiituiional btate votci - 
eligibility statutes based on ownership of taxable real property and cusV^dy of 
public school children, (2) to strike down p^ublitf office-holding state statutes 
based on ownership oF property, and (3) to declaie unconstitutional a system 
of trustee apportionment that consistenfly discrinunatcd in favor of smaller 
districts. However*, in a lourth v<.jting case. Uurdafi v Lurutr, the Couit 
declared that a state law requiring a (yO^Vc voter appr<.)va| bond measures did 
not violate the equal protection clause of the Fourteenth Amendment because 
the la^^' did not discriminate against any identifiable class ot persons. 

Arid finally, what is perhaps the inost significant and certainly the most 
widely publicised case in • this chapter, San Amoniu Independeni SLhaol 
l)is!ric4 w Rodriguez, the Court narrowly (5-4) upheld tlie constitutionality of 
a :>iate system of funding public schools based on the local property tax. In 
finding that the Texas system of tlnancing public education did not violate the 
equal protection clause, the Court held that there was no **evidence-that the 
[Texas] financing system discriminates against any defmable category of 
*poor* or that it results in the absolute dcpiivation of education 
Subsequent to this holding by the Court, however, several state supreme 
courts have declared their state systems oi linancing public c^lucation based 
on the local property tax to be invalid based on their respective; state 
constitutiorp. 



SPRINCiMELD v, QUICK. 63 IJ ii. So <t85*>> 



if... 



4" 



\ 



Congress re5»eived the ^ixiceinh bev^tuju ol tfcke public lands in 
each township in all new states for the support of publii^ schools, 
within each township. The funds were to be spent only within 
the township and only for educational purposes. 

1 he State of Indiana, while maintaining the congres:>ional 
reservation of each sixtee^ilh stjctioi^'s funds to the educational 
needs of its township, provided that other sources of school 
revenue, e.g , those arising from taxes, would be distributed to 
townships whose sixteenth section funds were less than a per- 
pupil expenditure allocated by a state program, but that such 
money would not be allocated to townships whose per-pupil 
expenditure from sixteenth section funds exceeded this 
amount. Springfield townshi^p, ^ in this latter category, 
challenged this allocation of state revenues, - 



Holding: 



(9x0) A state law, that preserves the congressional allocation of 
sixteenth section fufids to each township, but which allocates 
other state education revenues^to townships on the basis of 
need» is constitutional. 
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Basis: ^ The state legislature hks not impinged on the federal 
gov&rnment's reservation of sixteenth section. funds and has the 
power to collect and disburse itaxes for educational "a'nd other 
pur[^)ses at its discretion. * 

PAV?S V, INDIANA^ 94 IJ.S, 7^ (1876) 

l acfs: An Act oi Congress in admitting Indiana as a state declared 

that every sixteenth section of a township should be 
appropriated ifor the use of schools within the township. A state 
act directed that the money derived from every sixteenth 
section ol'a township should be put into a common fund along 
with school monies derived from general taxation and should 
be apportioned among the counties according to the number of 
pupils in each county. The state act also- provided ''that in no 
case shall the congressional township fund be diminished by 
such distribution, and diverted to any other township.'' The 
treasurer of the township refused to pay all the money he 
received into the common state fund claiming that there was no 
state law that Would permit this money, when paid into the 
county treasury, to be withdrawn, or if withdrawn, to be 
applied to the use of schools in the proper congressional 
township. 

Hofding: (9x0) Whcrc'the school laws of the state do not authori/.c each 
county auditor to distriyVftc the school funds in the county 
treasury to the different townships but do bind him/her not to 
diminish the school funds, the rights of the inhabitants are 
sufficiently protected. 

Basis: ^ ^e school treasurer is the very officer who collects and pays . 

mpney to ihe fund. The whole fund in the county treasury 
devoted to the use -of schools was "lo be apportioned and if the 
fund arising from the sixteenth section becomes a part of it, it 
- also must be distributed. In addition, the statute carefully 
provides that in making that distribution, the appropriation of 
the sixteenth section to the schools of the township shall be 
strictly observed. 

DOON V. CUMMINS, 142 U.S, 366 (1892) 

Facts: The 1857 constitution of the State of lowa'provided that,''no 

county, or other political o^municipal corporation shall, be 
allowed to become indebted inany manner, orfor any purpose^ 

3. ' ^ 



lor an amount in the aggregate exceeding 5 percent of|the value 
, . , ot taxable property within such couniy or corporation . . . . *^ 
The value of taxable property within the cOunty was a matter ol 
pubJic record ascertainable from the most recent tax lists, 

A school district, in order to refinance existing dcbt^i. issued 
bonds iq excess of-the constitutional limit. T hese bonds siatcdv 
on their face that they had been issued in accordance with a 
y sliate ^tatute authorizing* sucl> refinancing, Thie "school district 

made several interest payrnents^to theibuyerand then defaulted 
on the bonds. In this case,; the buyer \laims a right lo be paid 
arises from his bond, purchase from tne school district. 

■ ■ ^^tf 

HaiUin^: <t>x3) A crcditOi who lends to a school disutct an amount in 

exceso of the constitutionally inandated limit on school disti lot 
indebtedness cannot successfully sue in order to recover sucli 
funds> since the constitutional provision prevents the creation 
of an enforceable debt above the prescribed amount 

Basis: The originai bu^cr *ot bonds tioui the j^ehoul disi^iici v\ua 

charged with the duty ot noting the value of taxable propd ly in 
the district. This amount is a matter of public recor0. Neither 
the re.citaftions of legality on the face of the bonds nor the 
making of interest payments by the school d'Hs.trict could create 
a debt in excess of that permitted in the state constitution. 



A IC lUtiON BOARD OF EOUCATION v: UEKAY, 148 IJ. S. 591 (I89J) 

Jhucis; As permitted by slate- law, the school board ol Aichison. 

Kansas, issued bonds with interest coupons attached. The city 
of Atchison and the Atchison school district had the same 
geographical boundaries. The bonds were secured by the school 
fund, which byjaw was to be raised by the city and by the school 
property of Atchison, -title to which was held by the city. The 
owner of certain of these bonds brought a suit against the 
school board for payment due him under the terms of the 
bonds. 

The school board claimed that the bonds were invalid for the 
following reasons: K wh^en naming the statute on authority of 
which they were issued^'^the bonds read **an act to organize 
cities'^ rather than "incorpd'rate cities*' as the att is actually 
titled; 2. the school board had no right to make the city liable 
for the' bonds and could only attach liability to the school 
district; and 3. the city council had ratified the bonds when a. 
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majority, hut not alT, of the council members was present and 
/ by resi^luiion rather than by ordinance. 

The school bo^rd also claimed th^l Atchison's, giowth in 
population since the bond issue had made the school board an 
improper entity to sue. At the ti me of the bond issuance the 
school board was a corporate entity since this was the status of. 
the school boards of class two (smaller) citicii under state law. 
The statutes were silent as to the corporate nature of^the school 
boards of larger cfties. 

Holding: (9x0) (1) Bonds issued/by ihc school boaid aic valid dci,puc 

misq uotation of one word of the titie of the enabling statute. (2) 
T he city is properly liable as well as the school district since they 
arc identical in geographic area and are closely linked; indeed, 
they may be one entity. (3) The bonds are valid despite the fact 
that only a majority- of council members was present when the 
bonds were ratified. (4) The school board is* still a corporate 
entity although the school boards of class one cities, which 
Atchison has now become, are "not, by statue, corporate 
entities. Therefore, the bondholder's suk can properly be 
brought and decided against the school board. 

^Bai^es.- (1) A mere error in copying one word of an ena Wing statute will 

not invalidate an otherwise valid document-. (2> Under state law 
at the time of the bond issuance, the school board did not have a 
corporate identity separate from that of the city and, under the 
state law, the city was liable for the properly made debts of the 
school board. l3) The majority of the council's 'acceptance by 
resolution of tl\e bond issuance was sufficient and the decision 
was not require^^ under state law to have been made by an 
ordinance. 

INDIANA ex re/. STANTON v. GLOVER, 155 U.S. 513 (1895) 

JFactsi' A creditor sought reinbursement out of a school . district 

trustee's official bond. The trustee had executed and delivered 
promissory notes for sfchool'supplies without first procuring the 
county commissioners' approval as required by state law. Statfe 
law also provided that a trustee incurring a debt in a manner 
contrary to state law was not only liable for his/her bond but 
also personally liable to the holder of any contract or other 
evidence of indebtedness for the amount thereof. Finally, state 
law provided that a trustee had no power to crfeate a debt for 
school supplies unless supplies suitable and reasonably 
' ■ necessary had actually been delivered to and received by the 



township In his law sun the creditor alleged violation of the 
trustee's obligation to comply with the terms of jiis employment 
mandated by slate law but did not allege that necess»ary and 
suitable school supplies had actually bet^iweceived by the 
township tn this case, he challenged the lower court's dismissal 
of his claim. 

(9x0) Whcic a crcdiioi does not alleg© facts creating an actual 
debt but o'nly facts indicating ii violation e>f the terms of the 
schodK districi trustee's employment, he does not have a 
sufficicribclaim to reach the trustee's official employment bond. 




ISujttA. In voider for a debt to arise for school suppUe:s state law require:, 

that the supplies be suitable, reasonably necessary, and actually 
received by the township. Since the creditor did not allege these 
facts, he did nut successfully allege the existence of a debt that 
could be paid* out of the official bond. ' ^ 

Nfc:W OKlJiANS V. FISHER, 180 U S. 1»5 (1901) 



Basis: 



.Fisher, a judgment cicdUoi ot ihe boai J ot cdiiCtiiiuii, bi ought 
ap action against t^c city of New Orleans to recover $10,000 
pl«rs interest from tWc taxes levied for the purpose of payijlg 
expenses of the puhj^A schools. Fisher alleged that these taxes- 
constituted a trust fund, that the city negligently failed to collect 
the taxes punctually arid also never paid the board of education - 
any interest due on tl\e taxes The board of education had 
refused to dernan'd an Jiccounling from the city. 

(7x0) When -a city has collected school tkxes and penalties 
thereon, and has not paid these cbllectioiis over to the school 
board, judgment creditors of the board whose claims are 
payable out of these taxes are entitled to an accounting from the 
city if the school board refused to demand it. 

I he schobl taxes collected weic held mtiusi by the city, and the 
creditors were entitled to the interposition of a courtio recheck 
the fund. 



ATTORNEY GENERAL OF MICHIGAN ex rel. KiES v. LOWREY, 199 
U.S. 233 1 1905) 



ERIC 



Facts: 



The state constitution requires the legislature to.establish and 
prpvide a system of public education. In accordance with this 



'?'"""r P""^*^ CMab.i.hrn« 'school 

merged par,, of .he four ori^„al db"r c^s ; 

district 7his resulted in the ofd d stri. 1 * " 

same of the schools thev h^^ districts losing control over 

HolUiu^: (y^o) I he Mate Joiislauiue H f J 

..... ::;;f 

n»c unaucccbilul arguments air- tUj^t ,u 
e aianiees ol republican govcinmenl (ATiide IV-'kVnd ,.f ,h 

also rejected. 'h= creation o. a new district is 

MONTANA « re/. HAIRE v. RICE. ZO^ „ 2M (1907) 

^ti dci approved in 1889 adnntttd 'kevt-. . i , , ; . . 
Montana to the Union The ac, prl'id'eT vtX , O.trt'he 
dZate" ' : '^"""^^ become a state Abild chol 

grven to the StafeSrM^''""" '''''^ 'hat. certain lands be 
schools '"'"'^ -PPort of public 

The Montana Slate Constitution further limited the stale 

Vpo t"Cf tch: "l f" the 

support of schools be invested afid that oflly earned interest be 

brnds'VroTo ""h'?'^ \ ' '"^ -«-i^.l.ure i 
Oonds. The proceeds from the sale of these b/nds were to 
used to subsidize an addition to the State-Normal ScZol The 
, bonds were to be secured by proceeds from the sale lease br 

exploitation of the lands that had been granted 'o Momana by ' ' 
the federal government for the support of the schools ' 

An architect who had perft,rmeS valuable Ses in the 
construction of the Normal School sough, ,o bepaid f om t^e- 
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proceeds of the bond issue. The State Treasurer refused to fay, 
claiming tlmt the bond issue secui^ed by proceeds from t(tre-?fa4e, 
or lease of school lands- w^s,' in -violation of the state ^ 
constitutional requiremenWha^ only earned interest be used to 
support the schools. - v . y 

Holding: . (9x0) A state constitution may properly limit the way in which 
federal grants of land to-the state for the purpose of support of 
the schools may be used, e.g*., it may properly require that such 
assets not be spent and that?- only earned interest be expended 

- -fo r th e r c q -t±ircd purpose. ■ " 

Basisf" VVhere a federdl act provides for the establishment of a state - 

constitution and sWte legislature and also entrusts ,that 
"legislature with duties and powfers, the legislature must, in 
... executing its authority, act in accordance with valid state 

constitutional limitatio-ns.op the use of such power. 



SAILORS V. BOARD OF EDUCATION, 387 l^.S. 105 (1967) 



Facts: In Michigan Icrfeal school boards are chosen in public elections. 

. Then each local board, without regard to the population of its 
school district,'has an equal voice in the appointment of a five- 
\ member county school board which performs functions that 
aT*fe essentially administrative rather than legislative. Voters 
challenged the constitutionality of this system whereby each 
local sxhool board, regardless of its district's population, has 
one vote in the selection of the county board. 

Holding: (7/ 2x0) A system providing for appointment of county school 
board officials by elected local s'cKbol-^craYd^'officials is 
constitutional. There is no requirement that the state provide 
for the general public election of administrative officials. 

» ■ t 

Bgses: (1) There is no Fourteenth Amendment right to vote for 

administrative officials. Where there is no right to vote for an 
official the "one man, one vote" requirement does not obtain. 
1 2) The Court does not decide whether the state may provide for 

appointment rather than public election of local legislative 
bodies. ' 

8 
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MCINNIS v:SHAPIRO, 293 F. SUPP/327 (N.D. IL,L. }94S), a/fd sub nom 
MC INNIS V. OCILVIE, 394 U.S. 322 (1969)^ / 



Facts.' 



Delusion: 
Maiding: 



Basis: 



I hc Illinois :>£bte system lor the funding of public schools 
based largely on ptoperty taxes. I^aximun\^^^ rates anp als 
maximum rates for; indel^dness .^bond issuance) are set by*^ 
statute, . Variationsfin lax^Le^ apd projgeny value among 
districts result ift. ,a wide variation -In district per-pupil 
expenditures. However, State grants and federaTfunds assure 
each distriOl ,al$out , $400 per ptJpil and thereby provide' a . 
minvintilrn level o^ducatian fundlnglln thjs ctige^ stu^e^U^ 
"poor districts wh.ef'e per-puRUex^nditures are refat^veiy To^" 
cttallenged the state system oT^hool financing. 




.Suminaiily atlirrried (Sxl) 



(ol the three judge lowei i.uuri). A atatc systeii^or funding 
public bchools that relies largely on local property taxation, sets 
maximum^Aax rates, and thus mandates wide variation in per- 
pupil expenditures among districts is constitutional 

t 

1 he hi^urteeiitti Amendment, which guarantees due process 
and equal protection of the law, does not prohibit the state from 
establishing a rationaJ, decentralized system for funding 
education based largely on local properly laxes. The system is 
not arbitrary nor is it based on invidious discrimination against 
a racial, ethnic, or religious group. The system does provide a 
minimum level of funding to all districts, and there is no 
constitutional right to an educational funding system based 
solely on pupil heeds or on absolute equality in per-pupil 
spending. 



KKAlVlfclK 
(1969) 

Facts: 



Holding: 
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UNION FREt SC HOOl DISLKICT NO. 15, 395 U.S.^21 



A bachelor, who n'eithci owned nor leased taxable real prop<irty 
in the district, challenged a New,>imrk State statute that 
prohibited residents, who were opKerwise eligible to vote, from 
voting in school district elections unless they owned or leased 
taxable real property within 6t|fe district or had children 
attending the local public school. 

(^>x3) A stale statute denying" residents of requisite age and 
citizenship the right to vole in school'Tjoard^elections because 
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Basis: 



.^.it-^ Ih^y do- rfdfowh' taxable rcaf property in th%fe.tr ici or have 
custody of pubri^; school chilcjren is Mjicdnstitiitional. 



,ft>- .. 

custody of pubri^; school chilcjren is Mjicdnstitiitional. 

\ 

I he equal proteciioii elausc of the l-ourlccnih Amendment 
^ states th^t n6 state shall deny persons equal protection of the 
law.s. Where the slate is infringing on the rigiit to vole, ti must 
. show'tbat there is a compelling slat,e interest; such .Male iniei esa 
wijl be strictly scrutinized by the Court. Id this cusc the Court 
held that the statute is unconslitution^j^Recause the additional 
voting requirements are broader than ncBessaix in order to 
Imiit tiie pool of voters to those "primarily interested in 

C educational issiics " I herefore, the Court did nut rule on the 
issue of whether oi not such limitation of the pool of voters is a 
compelling stale interest. 



TURNER V. FOUCHt, 396 U.S. 34o (1970) 



factx: 



I 



Maiding: 



Bases: 



Black icMdcm:, ol lahate.io <.ouiil) Cico. fei., picWOu:>iy 
brought an action challeiiging the conslituiioiu* tiiy of the 
system of selection tor juries and for school boards. 1 he system 
m question provided^hat a county school board of five 
landowners be seleehed by a grand jury, which was chosen from 
the jury list compiled by six jury commissioners. Although the 
population of Taliaferro County was 60% percent black, all the 
school board member s were wj^ite. The trial court had ordered 
chat a new grand ^ry list be compiled fn so doing, the 
commissioners, in a6t><^ance with their statutory powers, 
elimmated 1 7.« persons (pff whom 171 w^re black) for not being 
"upright" and "intelH^ent." Another 225 persons, many of 
whom were black, were eliminated because the commissioners 
were uninformed as to their qualifications. The resuhing grand 
jury list was 37% black. Black residents of the county 



challenged the trial court's validation of this new grand jupyOjst 



(9x0) ( I) A requirement that members of coOnty boards of 
education be landonwers is unconstitutional. (2) Where a 
disproportionate number of blacks ar^ excused from jury lists 
as being unfit or because those drawing up the list have 
insufficient information about the members of the black 
community, either the state must prove there was no racial 
discrimination or the courts will be constitutionally bound to 
order corrective measures. 

(I) The equal protection clause of the Fourteenth Amendment, 
does not permit a state to deny the privilege of holding public 

10 
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office to some while extending it -to others on the basis of." 
distinctions, that violate constitutional guarantees. The requir^- 
■ * menrthat members of the board of education be landowners 

violates the equal protection clause because there is no rational 
state interest mandating such a- limkation on 'the privilege of 
holding public office. (2) While the county system for jury 
selection does not require racial discrimination and is not 
-unfair as written, its operation is presumed to have been in 
violation of the Fourteenth Amendment sincedisproportionate 
.. , numbersof blacks were eliminated from the jury list. The state 
offered no explanation to counter the resulting presumption of 
racial discrimination. 

HADLEY y. JUNIOR COLLEGE DISTRICT, 397 U.S. 50 (1970) 

Facts: ' Missouri law plermitted separate school districts to unite to 
form a consolidated junior college district and then elect six 
trustees to Conduct and manage the district's affairs. The 
^. trustees were-^appodioncd among the school districU^^em the 
basis' of "schftol enumerations/' which^are defined as the 
' number of persons from age six through twenty residing in each 
school distrf^t. Within the Kansas City C9llege 'Pi.stHctJ^a' 
school district having between 50^; and 66 2/3% of the, 
enumeration could elect three, or^-one-half of the trustees. 
Similarly, a school district having between 33 I /Kf and 50%of 
the total enumeration could elect two, or one-third of the 
trustees One particular school district had 60% of the total 
college district's* enumefati(-" but c^Mild elect orMv 50% of the 
tuKtees ' Residents of ^h^. --bool :^v-!ilrt cl'i^l^-nped the 
cor^^'itutioru'lity of tb' 'im ' " ' ' 

Hnfriuiff (6x3) When rn^^rTiberK an elected bodv ^r^- chosen from 

separate school districts, the upportionrnent of members must 
insure that equal numbers of voters in each district hm vote for 
proportionally equa-1 numbers of officials A syst<^|hn of tru^^ee- 
apportionment that consistently discrimlfi-^te'^ ^^^'^^ 
smaller districts is 'iiT\con^tltntional 

Bads: Whenever a state or local government decides to select persons. 

by popular election to perform governmental functions, the 
equal protectionclause of the Fourteenth Amendment requires 
that each qualified voter have an equal opportunity to 
participate in (bat election In the establishment of voting 

II 



districts for such elections, the principle of "one man, one vote' 
must be followed as far as practicable. 



A«KEW V. HARGRAVE, 401 U.S. 476 (1971) 



F acts: 



Hotding: 



Bases: 
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. In 1968, Florida enacted a new law concerned with the 
financing of public education through state funding and local 
ad valore'm taxes assessed' by each school, district. Thg law 
provided that a school district must limita^/i^a/orew taxes to 10 
mills of assessed valuation in order to be eligible to receive state/ 
fundmg. The 10 mill limit was challenged as being dis-' 
criminatory against sbhoo I children of property poor districts, 
since 10 mills would produce less money in those districts. Th^ 
federal district court invalidated th.is section of the law on 
federal constitutional grounds without considering the effect of 
the eritire law on the funding of public education. Before the 
federal law suit was filed, a state court action challenging the 10 
mill limit on stafe constitutional grounds had been begun. 

(per curiam- 8/1x10) (1) Federal district opurts should not 
decide federal , constitutional questions when the same 
controversy is challenged in state court on state constitutional 
grounds. If decided on state constitutional grounds, there 
/'would no longer be a need to determine the federal questions 
involved. (2y Where the effect of an entire funding program on 
the amount of money available per pupil is crucial to a 
determination of the federal equal protection issue, the court 
should not invalidate one section of the new legislation without 
considering the effect of the entire I9W. 

(1) Where a remedy is available under state law, a federal 
constitutional claim cannot be decided until the issue of state 
law has been decided. This policy avoids friction between the 
states and the federal courts and prevents the unnecessary ^ 
decision of federal constitutional claims, since a complainant 
who prevails on state grounds will have no need to pursue a 
federal claim. (2)*rhe equal protection clause of the Fourteenth 
Amendment requires that persons not be denied equal 
protection of the laws. The ope raj ion of a law in its entirety 
must be examined to determine wHetfer it results in a violation . 
of this constitutional mandate. 
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GORDON V. LANCE, 403 U.S. 1^(1971) 

Facts: ^ A West Virginia statute requires a 60% voter approval of 

measures which ayd to the public debt or which increase 
taxation over a certain .amount. A proposal calling for the 
issuance of general obligation bonds was submitted to the 
voters. By separate ballot, voters were also asked "to^ authorize 
the Board of Education to levy additional taxes to suppoi^t 
current expenditures and capital improvements." The 
proposals were defeated because the required 60% voter 
approval was not attained. Certain voters in favor of the 
proposals sought to havq the 60% rule declared un- 
constitutional." They claimed that the schools are in great need 
of improvement, that their level of quality is far below the state 
average, and that four similar proposals received majority votes 
but failed due to the 60% rule. 



0^ 



Holding: (6x3) A state law requiring^ for bond issue approval or 

addiflonal taxation, ratification by 60% rather than a simple 
majority of the voters in a referendum election is constitutional. 

Basis: T he laws requiring more than a simple majority for ratification 

of certain questions do not violate the equal prt>tectyon clause 
of the Fourteenth Amendment unless the questions singled out 
TOT such ir*?rrtment cause the laws to act unfairly as to any 
identifiable class of persons. Because the 60% rule in this case 
applies, to all bond issues anH tayes for whatever purpose, itj 
does i>ot discriminatp fijjfiin--' ^^\\ iHpnf if^'i hie rla*;<: 

SAN ANTONIO INOEPENr^F^w i ifoof T>isi»»irf v. 

ROT>F^f<M rr. 411 V 1 (197^> 

f^^^^"^ The financinp, of public eleiTienta»y and secondary schools in 

Texas c<>mes frorn sti^te and lo< a1 funding. Almost half of the 
revenues are d**rived from the state's Minimum Foundatix>n 
Program which is designed to provide a minimum educational 
offering in every school in the state The school districts as a 
unit provide 209r of the funding f<^>r this program. Fach- 
d ist rictus share is apportioned under a formula designed to 
reflect its relative tax-paying ability and each district raises 
these funds by means of a property tax. AJLdistricts raise 
,^ . , additional monies to support their schools. This revenue source 

varies with the value of taxable property in the disitrict and 
results in large disparities in per-pupil spending" artjfbng 
distriets. in this case, a class representing student^;whio are 

13 
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♦minority group mefnbers or poor and who live in school 
.districts having a low tax base challenged the. validity of this 
funding systern. Such a sys|^^is widely used in the United 
States to fund public educatron. o 
• ■ , . 

' Holding: (5x4) A funding system based on the local property tax th^at 

provides a rninimum educational offering to all students and 
that reasonably serves to further the legitimate, state goal of 
universal^ public. education is constitutional. - 

Basis: The equal protection clause of the Fourteenth Amendment 

1^^ ' requires that a strict test ofme state law be applied when the law 

involved operates to the disadvantage of a suspect class of 
persons or interferes with the exercise of rights and liberties 
explicitly or implicitly protected by the Constitution. Here, 
.V there is no suspect class since students of all incomes and races 

suffer alike, depending on the tax base of the district in which 
they attend school. There \s no loss of a fundamental right since 
education, in itself, is not constitutionally protected and since 
the mini^mum education guaranteed to every student , is 
^ . sufficient for the exercise of protected political (voting) and 

First Amendment (expression) rights. Therefore, the financing 
system must be rationally related merely to a legitimate state 
purpose to meet the requirements under the Fourteenth 
Amendment- It is noted thai '^tntf* constitutions may still 
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//. CHUnCH'STATE RELATIONSHIPS 

IN EDUCATION 

Rexfiew^er: Marion A. McGhehey 
Executive Secretary^ 
National Organization on / , 
Legal Problems of Education" ^ 



Cases involving church-state relationships arise primarily out of the First 
Amendment to the Lf.^S. Constitution which provides ^hat ***Congress sh^ll 
.make no law respecting an establishment of religion of prohibiting the free 
exercise thereof." The prohibitions against Congressional action found in the 
First Amendment have been applied to the states through the due process 
clause of the Fourteenth Amendment to the Constitution. Restrictions 
against state action may be found in state statutes; rules and regulations of the 
state educatiop agency; pplicies, rules, and regulations of local school 
districts; and the actions of school personnel taken under color of state laws. 

The first phrase- of the First Amendment is customarily called the 
"estabUshment** clause. Two types of classifications of cases fall within the 
establishment classification: cases involving the activity of states in promoting 
religion through religious practices such as prayer of Bible reading, and cases 
involving the use of tax revenue to aid church-related institutions. 

Bible reading and the use of the Tord*s Prayer were held unconstitutional in 
Ahingion v. Schenipp and related cases. Released time programs for religious 
instruction on school premise^'was held unconstitutional in McC<yllum, hut 
released time where the program itself was conducted away from the school 
was upheld in Zorach v^ Clou^nn. The Court found unconstitutional arr 
Arkansas statute which prohibited teachers in state-supported schools from 
teaching the Darwinian theory of the evolution of man in Epperson v. 
A rkansas. ^ 

While state tax revenue aid which tended to benefit the child rather than the 
sectarian institution has been upheld as tQ textbooks in Cochran and pupil 
transportation in Everson. nrore direct forms of aid have been un- 
constitutional. The loan of textbooks to parochial schools was upheld in the 
vl//^Ai and in Meek v. Pitienger cslsgs, but salary supplements and other forms 
of direct aid for the payment of the salaries of teachers- in parochial schools 
" was held unconstitutional in related cases* Tuition reimbursements and 
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income tax credits to parents of nonpublic school chift^ren were found 
unconstitutional in Nyquist and Sloan, as were funds, reimbursing nonpublic 
schools for certain administrative seiVices in Levitt. 

There" are relatively few cases involving the "free exercise clause." The 
Court upheld the validity of "mandatory flag salute in Gobiiis, only to reverse 
itself'^a few years later in Barnetie, . 

PIERCE V. SOCIETY OF SISTERS, 268 U.S. 510 (1925) 

Facts: An Oregon law which was to take eTfect in September, 1926, 

required all normal children between the ages of eight and 
sixteen to attend public schools until the completion of the 
eighth grade. Even before becoming enforceable, the law 
seriously impaired the operation of sectarian and secular 
private schools withiii the state, fts enforcement would perhaps 
r^esult in the destruction of well-established, private elementary 
^school corporations and vysuld greatly diminish the value of 
property long held for.that purpose. In this case, private school 
corporations sought a court order restraining enforcement of 
this' law. 

Holding: (9x0) The state may reasonably regulate all schools and may 

require that all children attend some school, but the state may 
not deny children the right to attend adequate private schools 
and force them to attend only pubiic schools. 

Ra^^rr' The Fourteenth Amendment protects persons from arbitrary 

state.action impairing ^ife, liberty, or property interests. ( I ) The 
act requiring children to attend only public primary schools-is 
not reasonably relgited to a legitimate state purpose since 
children could be adequately educated in private, as well as in 
public, schools. (2) The act unreasonably interferes with the 
liberty of parents to direct the education of their children (3) 
The property interests of the private school corporations are 
severely threatened by the 5^rt*s iiinpnir TY>ept of t\^^, lihertv of 
their <5tiid**Tits and patrons. 

COCHRAN V I.OUISIANA STATF BOARO OF FOl JCATION, 281 U S 
370(1930) 

Facts: A state law required that tax money be spent to supply text 

books to all school children at no charge. Public and private 
school students, including students of private, sectarian schools 
were benefited by the program. Suit was brought by a group "of 
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taxpayers m Louisiana to restrain the state board ot education 
from expencHng funds to purchase school books and to supply 
them free of Charge to the school children of the state, oii tht 
grounds that it violated the Constitution, 

Holding: (9x0) A state stiatute providing secular textbooks to school 

children attending private sectarian schools as well as to those 
. attending public schools is constitutional- 

* ' ■ 

Basis: The Fourteenth Amendment forbids^the st:ates from depriving 

a person of life, liberty or property N\lll^out ^ue process df laW. 
Howeverv, the provision of secular texts to all school children 

y '< serves a public interest and does not benefit the private interest 

of church schools or of parents of parochial school students in 
s.uchi a way as to violate the due^^process clause, 

EVERSON V. BOARO OF ED UCATION, U.S. 1 (1947) 

* . » 

Fads: A New Jersey statute authorized its local school districts to 

make rules and contracts for the transportation of children to 
and from schools. Acting in accordance with this statute^ a local 
board of education reimbursed parents of school children for 
the bus fares of students to^and from school. While the statute 
excluded students of private schools operated for profit, it 
included children who, attended private, sectarian schools. In 
this case, a taxpayer challenged the constitutionality of such 
payments made to the parents of children attending these 
pjivate, sectarian schools 

Ho^<^*f^fi (5x4) A law authorizing reimbursement of the parents of school 

children for the bu^ fares of their childrei^ to and from prrvate, 
sectarian schools, whrn included in a g^ner^l program of 
reimbursement ^V^' ♦h^ hus fare*? of puhlir school c)iHHren, is 
cons;titiitioT>a 1 

ftaK€^s: (I) The due process clause of the Fourteenth Amendment 

forbids state action which deprives persons of life, liberty, or 
property without due process of law. However, the claim that 
reimbursement for bus fares taxes the public in order to serve 
the private desires of those sending their cKildren to private, 
sectarian schools^ and is therefore prohibited by the Fourteenth 
Amendment, is Without -merit. The state can properly decide, 
that the safe transportation of all school children is in the public 
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interest. (2) The establishment clause of the First Amendment, 
made applicable to the states by the Fourteenth Amendment, 
prohibits state^ establishment of religion: However, the 
provision of governmental services such as police and fire 
protection, sewage lines and sidewalks, or general reimburse- 
ment for school bus fares, without which the church schools 
would be sieverely hampered, is viewed, by the Court as 
neutrality toward religion rather than' as support of it. 

ILLINOIS ex rei. MCCOLLUM v. BOARD OF EDUCATION, 333 U.S. 
203 (1948) , . 



Facts: 



Holding: 



Aii Illinois school board permitted representatives of several 
religions to teach religion classes to those students in grades 
four through nine whose parents signed cards indicating that 
they wanted thefn to attend. The classes were held during 
school hours and inside the school building. Students who 
attended the classes were excused frorti their secular schedule 
for that period of time. Other students remained in their regular 
classes. In this case, a taxpayer challenged the constitutionality 
of -the program. 

(3 1/4x1) A program permitting religious instruction within 
public schools during* school hours and excusing students 
attending such a class Vron> h part of the secular schedule is 
unconstitutional 



The First Amendment prohi hits state establishment of religion 
and requires the separation of church and state. The Court 
finds the program allowing the use of state buildings for 
religious instructif>n and prf>viding stat*» support of religious 
class attendance, through application of the corTipuls<uy 
attendan^'e law, to he unconstitutional because it f:i;i.; to 



ZORAr If V r T Air.SON. 34^ IT S 306 (19^2) 



Facts: 



New York City had a program of "released time" religious 
instruction undpr which public school students are permitted, 
on their parents' written request, to leave the building during 
school hours to go to religious centers for instruct ion or prayer. 
The 'Students who are not released for religious purposes are 
required to stay in school. All costs of the program and all 
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■Holding: 



facilities tor it are -paid for and provided by the religious 
organizations. Public funds are not expehded for the program 
and religious classes are not held in the public school buildings. 
Taxpayers, who are residents of New York City and whose 
e*hildren attend its public schools, challenged the present law, 
contending it is in essence not differenffrom the one involved in 
Mi Colliim (supra), , . " 

(6x3) A law that allows publfc schools to axijust their schedules 
in order to release children for religious instruction Outside the 
schools' facilities and that requires no state financial support of 
such instruction is constitutional. 



Basis: 



By releasing children from school for religious instruction, the 
state has not acted counter to the First Amendment which 
prohibits laws creating a state establishment of religion and 
laws denying the free exercise of religion- 



ENGEL V. VITALE, 370 U.S. 421 (1962) 



f^acts: 



A local board of education, acting under authority of a New 
York State law, orderejd a 22-word nondenominational prayer 
to be said aloud by each class, in the presence of a teacher, at the 
beginning of each ^cl]jacl The prayer had been composed 

by the Board tSf Regents which had also established the 
procedure for its recitation. T hose children not wishing to pray 
were to be exic*ised frt^m the exercise. 

Parents brought this action to challenge the constitutionality 
of b<^th the state law which authorized the school district to 
mandate the u*^e of piaycr in public schooMand the school 

I \ ' ) State ertcoinagernerU of the rpgular recitnt^'>n of pinvf-f 

in the pnblir^ ^f-hf^^^vl <;v«<trrt\^ i mr on-^t it Ht tonn I 



Ba^fs T he statute prc^v iding for pi ayer recitation in the public schools 

is in direct violation of the f irst Amendrtietit prohibition of n 
state establisViment of religior^ 

r 

ABINGTON SCHOOL DISTRICT v. SCHEMPP, MURRAY v. 
CURKETT, 374 U.S. 203 (1963) 



Facts: 



A Pennsylvania law required that 10 Bible verses be read with 
no comment at the beginning of the school day. The Bible 
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readings were to be followed by the recitation of the [.ord's 
* Prayer, held in the school building and conducted by public 
school personnel. On written parental request, a child could be 
excused from the exercise. Baltimore adopted a similar rule for 
its school system. The Schempp- 'and Murray families 
challenged the constitutionality of the practice required by state 
statute and local regulations, respectively. 

Holding: . (5 3x1) It is unconsUtutional for a state law to proiTiQte the . 

reading of verse^from the Bible and the recitation of^m|lter6n 
school grounds under the supervision of school personnel 
during school hours, even when attendance is not compulsory. 

Basis: The establishment clause of the First Amendment, made 

applicable to the states by the Fourteenth Amendment, 
requires the states to be neutral toward religion and forbids 
state establishment of religion, A law requiring a .prayer at the 
beginning of the school day is an impermissible establrshmeat 
of religion, whether or not students are forced to participate. 

C HAMBKRMN v. DADE C OUNTY BOARD OF PlfBIJC 
INSTRl ( TION, 377 i;.S. 402 (1964) 

A Florida statute rec^uired devotional Bible ^reading and the 
recitation of prayers in the Florida public schools. The state 
supreme coijrt found the statute to be constitnti4^>T>;i I T he 

(per curiaai 6, ^xO) A state statute ma\ not authorise the 
reading <»f Bible ver'ies ^nd tti-^ r«ri"->»ion t \ pi'.^v'er on soh/^ol 
groun<*<. ^luring -''ww.] ^^mS m^-^r-f f»w i \ of 




P^'^fs Thi*; Ci»se tollowj; "Xhin^lnn SfhonI I^i^nut w Srhef^^ipp 

(\upra). in which the C^onrt held that school prayer laws are in 
violation of the First and Fourteenth ArTiPT\HTtipf>ts. in that they 
HIP H stMtP pst;i hiishrru'TH of rplipion 

BOARD OF EDUCATION v. ALLEN, 392 U.S. 236 (1968) 

Facts: A New York State law required local public school authorities 

to lend textbooks free of charge to both public and private- 
school students in grades seven through twelve. In this case^ a 
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Holding: 



Basis: 



local school board, desiring to block the allocation of state 
funds for students of private, rejigious schools, challenged the 
constitutionality of the statute. 

(5/ 1x3) A law which provides for the state^subsidized loan of 
secular textbooks to private, as well as to public, schoot 
students is constitutional. 

The First Amendment proscribes laws which Vreate a state 
establishment of religion. Sincenhe books loaned are part of a 
general program to further the secular education of all students 
and areriot, in fact, used to teach religion, the program is not 
therefore an establishment of religion. The Court also notes 
that thAstate aid goes to parents and students rather than to the 
religious schools directly and therefore would not be a state 
establishment of religion. 



WALZ V. TAX COMMISSION, 397 U.S. 664 (1970) 



Fads: 



f-fnlHing: 



A New York City law provides property tax exemptions 
nonprofit religious, educational, or charitable enterprises. A 
real estate owner argued that the exemption indirectly requires 
him to make a contribution to religious institutions and 
therefore is unconstitutional. 

(6/2x1) A law permitting a tax exemption for nonprofit 
religious, ^durational, or rhRtitnble enterpr isos is con 
stittjtlonal 



RasisT 



LEMON V. 
Facts: 



The First Amendment prohibits the state establi.shment of 
religion and the excessive entanglement of the church and the 
state. Tax exemptions for religious institutions are historically 
sanctioned as being neutral toward, rather than suppo^Mve of. 
religion. The <^"ourt finds that such exemption'; lf><tQPn fsthPT 
thari increa«:e, rhnrrh «;tntf> **ntar»pIeTtient 

KI'RT/.MAN. FARI FY v. OK FNSO. 40.1 ir.S ^02 (1971) 

Th^ case raised questions about Pennsylvania and Rhode 
IiSl^ftd statutes which provided for state aid to church-related 
elementary and secondary schools. Both statutes were enacted 
with the objective of aiding the quality of secular education in 
the nonpublic schools. The constitutionality of both statues 
was challenged. 
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''The Rhode Island statute supplemented the salarie/^of 
teachers of secular ^bject^ in nonpublic elementary schc/c3ls so 
that these schools could atti«act competent teachers. The 
supplement &ould not exceed 1 59^ of the teacher^s annual 
salary, and the salary itself, when supplemented, could not 
exceed the maximum paid public school teachers. The teacher 
had to be certified* to be employed at a nonpublic school at 
which the average per-pupil expenditure op secular education 
was less than the average in the public schools, to teach only 
bourses offered in the public schools, and to use only 
instruc^ronaLmaterials used in the public schools. Teachers also 
had to agree in writing not to teach a course in religion. In 
Rhode Island the nonpublic elementary schools serve about - 
25% of the student population, and about 95% of these schbols 
are affiliated with the Roman Catholic church. 

The Pennsylvania statute authorized the state to reimburse 
nonpublic schools solely for their actual expenditures for 
teachers' salaries, textbooks^ and instructronal materials which 
were used for secular courses. The subsidized coLirsehad to be 
also offered by the public schools* The nonpublic schools had 
to maintain prescribed accounting procedures and had to have 
texts and instructional materials approved by the state. The 
statute benefited, schools which served more than 20% of the 
total number of students in the state. More than 96% of these 
students attended church-related schools, most of which were 
affiliMted with the Roman C^atholic church. 

(5/3x1) (1) A law providfng a state subsidy for nonpublic 
school teachers* salaries is unconstitutional, even wherp thfi 
funds are paid only to teachers of secular subjects, (2) A law 
providing for stat^ r^imHursemen* to nonpublic school*^ for 
expenses incurre<i »»» '^i^ rrof^hinp of *^eri!ln? sMH|*»ct?! 1«= also 

Both <=talntes are nriconstitutiona I unde^ the establishment 
clause of the First Arnendment insofar as they create an 
excessive entanglement between government and religion. To 
be valid, a statute must ( 1 ) have a secular legislative purpose; (2) 
have a principal effect which neither advances nor inhibits 
religion; and (3) not foster ""an excessive government entangle-;^ 
menjt with religion," As to the Rhode Island program, state- 
subsidized teachers would have to be monitored extensively by 
the state to assure that they did not t^ach religion. This would 
involve an excessive entanglement between church and state. 
As to the Pennsylvania program, the aid would be directly 
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given to the nonpublic schools* This, combined with the 
surveillance and accountinjg prbceduTes that would be required, 
' would create excessive church-state entanglement and ex- 
cessive state suppo^of religion. 



955" 197?)^ ^- SANDERS, 319 F. Supp. 421 (C^. Conn. 1970), q/^a; 403 U.S. 



Facts: 



Decision: 
Holding: 



Bases: 



A 1969 Connecticut act authopifted the state to reimbuije 
private schools for part of th^^penses for texts and teachers' 
salaries incurred by them inWie teaching of secular subjects. 
. The act woufd require ex tens iveVate regulation of the religious 
schools which make up the majority of potential beneficiaries 
since it would require that state funds be used only for secular 
texts and secular teachers' salaries. In'addition, the act would 
mandate that a fraction of the student body ofeach beneficiary 
school be adniitted oh a nonreligious basis The fraction would 
equal the percentage of the total yearly budget of the school 
paid by state founds under the act. In this case, state residents 
and taxpayers challenged the constitutionality of this aid to 
sectarian schbols. 



Sunxmarily affirmed (8x1) 

■ 

(of the three-judge lower court) A state law reimbursing 
religious schools for the teaching of secular courses and 
resulting in state support of education in a setting surrounded 
by sectarian observances and offered to a student bodylargely 
restricted to a religious group is unconstitutional. Such a law 
requiring exten.sive state regulation of the daily operation of 
religi'ous schools in order to assurp that state funds are used to 
pay only for secular texts and teachers is unconstitutional. 

The establishment clause of the First Amendment prohibits 
laws which reii^U in state sponsorship of. Or 'excessive 
involvement with, religion. (1) Ttie state support o if secular 
courses taught in r^eligious school surroundings and to a 
sectarian student body is unconstitutional state support of 
religion. (2) The state regulation of the sectarian schools in their ' 
use of the subsidy funds would result in excessive entanglement 
between church and state. 



WISCONSIN V. YODErt, 406 U-S. 205(1972) 



Facts: 



Holding: 



Members of the Old Order Amish religious community, a 
Christian sect that has been a distinct and identifiable group for . 
three centuries, were convicted of violating Wisconsin's 
compulsory school attendance law. The law required parents to , 
'send their childreri to school until age sixteen; The Amish * 
refusis^d to send their children to any formal school, public or 
private, beyond the eighth grade because they believed that 
further formal education would seriously impede their 
children's preparation for a^ult life and for religious^practice 
within the Amish communities. The Arr^ish did provide their' 
teenagers With substantial practical trainingat home for Amish 
adulthood. Further, it was shgwn that the children w'o^ld most 
likely be 'self-sufficieni| citizens. -1^e Amish challenged the 
constitutionality of the school aTlendance law as appliecl to 
them, . 

(5/2/3x1/2) Where compulsory school attendance beyond the/ 
eighth grade will have a detfirnerttal effect on an established 
. religious corhrnunity's way of life in which religious belief and 
practice are inseparable from daily work, the compUlsory : 
attendance la\v must yield to the parents* desires as to the form ' 
of their children'?; education, ' / 



jRrrst^! T he compulsory a'ttendance law violates the free exercise clause 

of the First Amendment. Since the religious belief and practice 
of the Amishi/is inseparable from their daily way of life, a law 
that interfere^; with Amish life also infringed upon the free 
exercise of their religipn The state may infringe on this right' 
only fof a rrr>rnpelling reason. Sifice the Amish way of life is not 
analogous to a health or safety ha7ard to the children and does 
not tend to create adults ificapable of responsi^^le citizenship or 
self-rsufficiency , the state canrtot successfully argue that it is 
Empowered as parens patrie to f>verrMp t^ir prtr*"t>t^' *»nt^T '^'^t for 
the benefit of thei^ children 

LEMON V. KITRTZMAN, 411 U.S. 192 <1973) rLeman II') 



Facts: 



A Pennsylvania law had provided for state reimburserqent of 
sectarian schools for secular education functions that they ^ 
performed. The state was to monitor the programs to assure 
that state funds were spent on only secular courses of 
instructio»> No attempts were made to enjoin the operation of 
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the piogiani, although u law .>uu challcuiiinij; Ihc law^i validity 
was* begun ^oon alter it was pa:>^cd Relying on the statute, 
sectaiiati schuoLs entered iiuo contracts witJi the state toi 
perioiniancc of and curupcnsation foi services, 1 he C\iurt 
later invalidated the statute in I efn<*n I (supra). I he ledcial 
district cuurt then eiij<.Mncd t he slitite U>i i eitnbui semen t ioi 
services perit)uned alter the law was irivalidalcd but pernntted 
payments loi services perlt)iincd pru>i to that date ir^cluding 
SCI \ Ices pet ttjrnied during the; 1970 7 I ^ehoi)! yeai In this case 
the piopiieiy t)f state paynienl> ti» ^ellgU)Us schi>^>ls seivi^?> 
pei l f.jrnicd- 1970-7 1 was ctuiltenged . 

HulnJiikf^ (4/l<\3> Kell^liMis scIkjoI.s llial ^.oiiIilavI Iwi i e 1 1 li t^ooc n ic i il 

under a ;>late law reasonably presumed to l>c \alid*and that are 
to be conipcnsatcd for only secular sci \ ices perl ormcd prioi to 
juUicial invalidation of the relevant slate law may be allowcid to 
receive the compensation for which they contracted. 

lS4t^4t>, ( 1 ) I he district c<.jurt is pel milled hi oad diseieiuju in tu;>liu>aiug 

a remedy. Here, it reasonably permitted payment tor services 
rendered in reliance on the law^s validity. (2) \l hete is tio 
violation of the First Amendment establishment clwjse since no 
excessive entanglement between church and s^tc T:an result 
because the program cannot continue beyond these finaF 
payments; and the services, that have alread) been performed 
by the religious schools, were monitored in order to assure that 
they were secular in nature. 



LEVITl V C OMMISSION hOK PIJBIK. tUDC AllON aNU 
-RELIGIOliS LIBERTY, 413 U.S. 472 (I97J) 



F^avts: A New York State statute enabled ihc legic*latui c u> appt opi late 

funds to reimburse nonpublic schools for the performance of 
viirious sefVices required by the stale Of these services, the 
most expensive is the administration, grading, compiling, and 
reporting of test results.* Fhere are two types of tests 
administered in the'^fchools: the state-prepared tests, such as 
Regents exams and student aptitude tests; and the traditicfnal 
in-schooL teacher-prepared tests. The latter* make up the 
overwhelming majority of the tests, A lump sum per pupil was 
ajjotted annually under the statute and the beneficiary-^ 
nonpublic schools were not required to account for the money 
received or to specify how it was spent. In this case, a group of » 
New York State taxpayers challenged the validity of the statute. 
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Holding: (8x1) A i,tatutc which authorizes the state to reimburse 

rfonpublic schools lor state-required student serviceb, e.g . 
tenting, and which docs not limit such reimbursement to the 
secular functions of such schools is unconstitutional. 

-J 

Basis: , I he .hirsi Amendnient piosciibes laws creating a siutc 

establishment oi religion. Where the state allocates lun<^^ 
directly tojjrigious schools, and i.:ipecially where the use of 
such luids is not limited to secular (unctions, there is 
impet missible state support ol religion 

C OMMi r ihK KOR PI BLIC tDl C AI ION ANO KLl li.lOU^ 
I.IBhK I V V. NVQl 1ST, 413 li.S. 756 (1973) ' 



Facts: 



Hitiding: 



Bases, 



1 he State of New York established-ihtce liuunoi^i aid prv^i^iam:, 
for nonpublic elementary and secondary schools. One program 
was to supply funds, to qualifying nonpublic schools for repair 
and maintenance of equipment and facilities. Another provided 
for a tuition reimbursement to low-income parents with 
children enrolled in elementary or secondary nonpublic 
schools. J he third p.rogram provided for a state income tax 
credit to middle-income parents with children enrolled in 
nonpublic Schools. Most of the* schools that were to benefit 
from these programs were sectarian schools. A group of 
taxpayers challenged the validity of the laws authorizing the 
expenditure of state funds for the benefit of such institutions. 

(O 1x2) (1) A law pruvidnig lot ducct puynienis to sectarian 
schools for repair and maintenance of equipment and facilities 
is unconstitutional, even when limited to 509^ of comparable 
state aid to public schools. (2) Tuition reimbursements and 
income-tax credits for parents of nonpublic school children are 
unconstitutional, even if the dollar amount of the reirn- 
bursements is a statistically small portion of the total ruitionf 
paid. ' 

lo meet the requirement of the esiablishment*6!ause of the First 
Amendment, a state law must (I) reflect a clearly secular 
legis'fative ^purpose; (2) have a primary effect that neither 
advancesf Tuor inhibits religion; and (3) avdid excessive 
govern mehL^^glement with religioTi. In this case, the repair 
• and^miaint^^1?^[^dvisiQns directly support the religious as 
Well a^ tK^ecilVju: .f^np^ioii^ of the beneficiary schools and 
— - v'^.^V^'^^'^^ H.n9on^t?^utlonaHy advance religipn; the - tax 



provisions directly support the enrollmient of children in. 
religious schools and therefore unconstitutionally advance 
religion; and the potential for continuing political strife over 
furtj^er appropriations lo aid religion creates an excessive state 
entanglement with religion. 



SLOAN V, LEMON, 413 U,S, 825 (1973) 



Facts: 



Holding: 



In an earlier case. Lemon I (supra), the Court ruled that a law 
aiding ncm public elementary and secondary education was 
unconstitutional. The law in that case provided for reimburse- 
ment of sectarian schools for expenses incurred in the teaching 
of nonsectarian courses. The Court ruled that the state 
supervision necessary to guarantee that the aid would benefit 
only secular activities would foster ''^excessive entanglement'' 
between church and state. In an atterhpt to avoid the 
entanglement problem, the Pennsylvania legislature enacted a 
law under which the state could reimburse ^parents with 
children in nonpublic schools for a portion of their tuition 
expejises. This new law specifically precluded stale regulation 
of the schools and imposed no restrictions on the uses to which 
allotments could be put by beneficiary parents. In this case, the 
validity of the new law was challenged. 

(7x2) A law providing for state reimbursement of parents with 
children enrolled in sectarian schools for tuition paid to such 
schools is unconstitutional. 



Basis: 



The First Amendment proscribes laws creating a state 
establishment of religion. State payment to parents of children 
in sectarian schools encourages enrollment in such schools and 
therefore unconstitutionally supports religion with state funds. 



WHEELKR V. BARRERA^ 417 U^S. 402 (1974) 



Facts: 



Title K which provides funding for remedial programs for 
educationally deprived children in areas with a high concentra- 
tion of children from low-income families^ is the fii^st federal 
aid-to-education program authorising assistance for private, as 
well as publicct school children. The primary responsibility for 
designing and effectuating a Title I program rests with the 
**local educational agency/' e^g., the local school board. The 
plan must then be approved by^the state educational agency and 
by the U.S. Commissioner of Education. In order to be 
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approved at the state^eveJ the plan niust prov ide eligible private 
school students with services that ace "comparable in quality, 
scope, and opportunity for participation to those provided for 
public school children with nee^s ofequally high priority." I he 
lav^ does not require that identical services-be provided nor does 
It intend that state conslitutiofiahspending proscriptions, e.g.. 
those against the use ol public funds to empk)y private school 
teachers, be preempted as a ct>ndit!on tor accefl^ing (ederal 
lunds. - 

Although most ot Missouri's Title 1 liioucy was )jpeiii to 
employ remedial teachers, state otiiciats had refused to 
appri)piiate any money to pay nonpublic school teachers 
woiking duimg icgular school hours However, some lille 1 
funds weie allocated to iionpu blic schools. In this case, parents 
i)f nonpublic school students argued that stale school officials 
were illegally approving Title I programs that did not offer 
c».>mparable services tt) their children. 

t3 I itJc I s lequi.emcm that compaiabic ^.ervlccs be 

piovided to pnvaie school children does not require a state to 
adnnnister a program calling for the use of T itle I teachers in 
nonpublic schools duruig regular school hours. Where such a 
program would be contrary to state law, officials may 
l*.)rmulate alternative plans. 

I he decision is t>ased on I itle I s lequlrcment that compai able, 
although not identical, services be provided f or eligible private 
school students. I he issue of whether or not the First 
Amendment would peimit 1 itle I subsidy of teacheis working 
wiihtn nonpublic .schools is not decided in this case. 

I'l I I KNl.EK, -121 U.S. 34V (1975) 

In order to assure that nonpublic school children would recciye 
auxiliary services, textbooks, and instructional materials which 
were provided free to public school children, the Pennsylvania 
General Assembly pas.sed two acts in 1972. Act 1 94 aut horized 
state provision of ij^iliary services including counselmg, 
testing, and remedial education for th'e educationally disadvan^ 
taged. These services were to be provided within the nonpublic 
schools but staffed by employees of the public schoor system. 
Act 195 authorized the lending* of secular textbooks, either 
directly or through an intermediary, to nonpublic- school 
children. It also authorized the lending of other instructional 



materials and equipment directly lo the nonpublic schools. TKfcj' 
great majority of schooLs that were to benefit from the taws* 
were sectarian schools. In this case, the validity of the two acts 
was challenged. 



H aiding: 



{3 3x3) (1) An act auihori/ing the siate-subsidi/ed loan of 
secular texts to nonpublic, as well as to public school students, 
is constitutional. (2) An act authorizing substantial direct aid to 
the cd ucat ional f unction of sectarian schools is un- 
constitutional. State provisions ol personnel or of instructional 
materials that could be used for religious, as well as secular, 
education constitutes such substantial direct aid and therefore 
is unconstitutional. ^ ^ 



Basis: 



' The ei>tabliNtuiicnt cUtusc of the First Amendment, made 
applicable to the states by the Fourteenth Amendment, 
prohibits state support of religious institutions. While the 
Court allows the state loan of secular texts to nonpublic, as well 
as to public, school children, it finds that the provision of 
millions of dollars of additional aid to sectarian schobls is too 
direct and substantial an aid to the total educational function of 
such schools to be constitutional. The provijiion of staff or of 
materials, susceptible of use in religious, a^ well as secular, 
instruction is unconstitutional because it would require 
excessive state entanglement with religious institutions in order 
to insure that state aid js not used to support the religious 
function of such institutions. The Court also notes the 
projyability of political entanglement as the result of legal suits 
..avfer future appropriations of funds largely for the benefit of 
sectarian schools. 




UBIJC WORKS, 426 U.S. 736 (1976)* 



Facts: 



4a^^ staiute authorized stale aid to any private 
institution of higher learning^within the state which met certain 
minimum criteria.^ Excluded were institutions which award 
only seminarian or theological degrees. The aid was in the form, 
of an annual subsicj^ based qn the number of students enrolled, 
but not including those enrolled in religious programs of study. 

*Fof similar cases permitting stale aid (construction funds for building to be 
used for secular purposes) to church-affiliated institutions of higher education 
see Tiitan v, RUharcJsan, \J,S. bl2{\91\)vind Hunt v. /i/r A^^/zV. 4 ( 3 U .S. 734 
(1973). These cases include in their reasoning the distinction made in Roemer 
between higher education and elementary-secondary education in terms of the 
pervasiveness of t hie religious influence, . 
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More itmn iwo-thirds ol the colleges receiving aid had no 
religious atTiliaiioii I lusiitulions found eligible under the 
statute were required lo use the tunds i^nly loi secular purposes, 
to Keep them in a ^epciratc acci>unt, and to keep records of their 
expend uu re. . These recoids were subject la review by a slate 
agency U) assure secular useofthe fimds ^1 n ihi+» case. Maryland 
citizens and taxpayers challenged the program and sliitute as- 
unco nst u ut u> rut 1 



(3 2a4j X .slate >uuulu lliat piovides fmanclal aid U> piiyate 
instnulion.s o( higher education having student bt)dios not 
prrmcu ily enrol led in i eligii>usly-oj rented programs, that 
requires ;>uch aid be >>peiU only tor secular purpi>ses, and that 
cstabhshcs a >\slem ot rc(ic>rting of acctmnts tt> insure that 
lunds are s<.) .spent is conslilut ioniil 



Iti oidci Ik) t>e c<.>ii.stUiiUi>nal a statute niual (1) h<^Vc a :>cculaf 
legislatne purpose, (2) have a primary effect which neither 

^advances i.>r inhibits religion; and (3) not result in excessive 
church-state entanglement In addition it) finding the statute to 
contV>rm to the first part of this ihrce-pcirt test; the Court 
distinguished between education in kindergarten throjjgh 

>CSffghlh grade and higher education in applying parts two and 
three ot the teiit More specifically, the Court concludes that the 
religious element is less pervasive in church-related colleges and 
uuiveisilies than in parDchial elementaiy and secondary 
^chi>o Is 



WOIMAIN WaI IKK, 45 I .S.I W 4«6 1 (June 24, 1977) 



A iccenl Ohio lavv pi ovidliig .^^itc aid lo nonpublic elementary 
and secondary schools was ohallenged by a group'ol c'iti/ens 
and taxpayers. Most of the schools standing lo benefit from the 
program are sectarian institutions. 

The statute authorizes the provisions of the foJlovV^ing: (I) 
secular texts. (2) standardized testing and diagnostic servicjss,, 
(3) therapeutic and remedial services administered by public 
school personnel at religiously neu^lral locair6ns, (4) instruc-- 
tionai materials and equipment conjparable to thme supplied 
to public schools, and (5) transportation and dther servjcj^s for 
field' trips. ^ ^ * , . ^ 



Holding: (6'/:x2y2) A state may constitutionally supply:3^secfa^ian private 

schools with the follofiving: { I ) secular texts which areapproved 

' 30 



>3 



ERIC 



4 u 



by public school authorities and which arc loafted to private 
school students or their parents, (2) standardized tests and 
scorings services such as are used in the public schools, 
provided that nonpublic school personnel are not involved in 
test drafting or scoring and nonpublic schoo^ls are not 
reimbursed for costs of test administration, diagnostic 
speech, hearing, and psychological services performed in the 
nonpublic schools by public school personnel, and (4) 
therapeutic guidance >ind remedial services staffed by public 
school personnel and performed in religiously neutral territory, 
i.e.. not on private school grounds. A state may not 
constitutionally provide nonpublic scho<.>ls with instructional 
equipment and materials or with field trip transportation and 
serv ices. 

A statute, under the esta blishnicni clause of the hirst 
Amend meni . must have a secular legislative purpose, a 
principal effect that is religiously neutrtiK and must not losier 
excessive government entanglement with religion. By this 
standard, the state provisioi? of secula'r texts, standardized 
tests, diagnostic and therapeutic or remedial services as 
described above is constitutional. The loan of instructional 
materials to the private schools rather than to individual 
students is e^tcessive state aid to the advancement of religion 
and i^s unconstitutional. The st^te support of nonpublic school 
field trips is a benefit to sectarian education rather than to 
individual students and is therefore unconstitutional state aid 
to sectarian education. Also, the state surveiljance of f ield tript> 
whicb would be required to insure their secular nature would 
result in unconstitutional church-stale entanglement. 
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Traditionally, the U.S. Supreme Court has-been reluctant to interfere in 
school matters related to the rights and responsibilities of students* A number 
of reasons explain*this orie^ntation, with perhaps the, major one being the 
strong belief of the judiciary in the American tradition of local control over 
the schools. In Epperson w Arkansas the Court stated that "Public education 
in our nation is committed to the control of state and local authorities. Courts 
db not and cannot intervene in the resolution of conflicts which arise in the 
daily operation of school systems/^ The first four cases in this chapter reflect 
the deference that, the Court gave to local control in rhatters concerning 
student rights. In the^e cases the interests of local governments iri protecting 
Health, forbidf^ing fraternities, and promoting good citizenship were upheld 
in the face of- ^iiurtpenth Amendment challenges by students. 

In 1943/the Gov^X issued two opinions in flag saluting cases which signaled 
a later change ifi juc^i^cial attitude towardthe rights of students versus those of 
state and Tocal;.^^5y<rnrnjents. However, in upholding the First Am^endment 
rights to belief and' expres^sion of^ students, it is not clear if . the Court had 
changed its approach.to student rights or whether these decisiqns vPere simply 
a by-product of the Court's ernerging interest in protecting fundamental rights 
against government encroachment. The faCt that the Court did not decide 
another student rights case until 26 yeai^s later seems to support the latter 
interpretation. 

The Court in 1967, held that due, process rights must be afforded to those 
under, as well as over, the age jof eighteen. Although the Gault decision was 
not a sthool case, this decision, which is discussed in this chapter, seemed to 
trigger a renewed^nterest by the Court in the rights and responsibilities of- 
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students. The Court then proceeded to hand down nine decisions in t^is area 
in the next ten years. ' 

The rmAf/i case in 1969. marked the Court's tusi foray into the student 
rights Held sin^e its decision in Barnette. Again the issue Vvas the First 
Amendment rights lo belief and expression of students, and again the Court 
upheld the status of siudent#as^X|2frrsons*' under the Constitution. This time 
the interest of students in expressing themselves by wearing black arm bands 
was deemed to outweigh the fear of disturbance on the part of school 
authorities. I he next four cases: Mosley. Gruyned. H^aly. and. Pap /sh. all 
followed the course set by the Court in Tinker by upholding various First 
Amendment rights of students, including the right to picked, the right of 
association, and freedom ofspecch and of the press. 

From 1967-1974. all of the school c&sg^ decided by ihc Supieinc C oui i 
involved various subsljintive interests of students. Iti 1975. the Court in the 
OcKss case expanded the procedural rights oT students faced with short-term 
suspensions by requiring notice and an opportunity to be heard prior to 
^"^P£ilSi*>«7--+^li<:^^;o^ slrengthene^d^-the procedural rights of students 

lY^PP^HJi/ V. ,V/r/rA /^ATfTSwhich f ollowed st^ortly after G'oi^s. In H/oc-t/ the Court 
;ld that a -school officiaK^ ^ not inT p:wjfTe from liability for money damages in 
i.scs where the constitutional rights of the student are abrogatecf. Finally, in 
that same year, the Court, !>ummanly affirmed a holding of a three -judge 
federal district court' in Baker ^v. Owen that corporal punishment is 
coiJstitutiojial if students aie afforded cbrtain procedural safeguards prior to 
itSKtd ministration 

/The decisions of itic C oui i in H^coJ. and Baker that provided forand 

^tfengihened the procedural rights of students under the due process clause of 
the Fourteenth Amendment are perhaps best viewed, atong with Gauli. as 
part of a general expansion by the Court of procedural safeguards to various 
p4-ivate liberty and property interests, and not as part of a new judicial attitude 
toward the schools. The Court's holding in the 1977 Ingraham case seems to 
support this interpretation. In this ca.se the Court again upheld the 
constitutionality of corporal punishment in schools, but refused to require 
any notice or hearing prior to its implementation. This case, when taken witT^\ 
other contemporary non-school cases, seems to represent a reluctance on tho^ 
part of the present Court to extend furtherdue process requirements into newA. 
areas. It should be noted at the same time that it does not appear the Court will 
discontinue,its protection of the substantive constitutional rights of students. 

JACOBSON V. MASSACHUSETTS, 197 U.S. 11 (1905) 

Facts: State law empowered the board of health of a city or town to 

require the vaccination of all its inhabitants and to provide free 
vaccinations if such action was necessary for the public health 
or safely. Children who should not be vaccinated for medical 
reasons were excused from compliance with the order*. Noting 
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an increase 'in the incidence of smallpox within the city, 
Cambridge health officials instituted a program of mandatory 
vaccination* In this case, an adult resident of Cambridge sought 
to the program declared unconstitutional. 

Holding: (7x2) A law that mandates compulsory vaccination in order to 

protect' the public health and that does not require that one 
whose health does not permit vaccination to participate in the 
program is constitutional. ^ 

Basis: The hourteenth Amendment protects persons from arbitrary 

state action infringing on life, liberty, or property interests. 
However, state laws which infringe on personal liberty but are 
reasonable measures taken by the legislature to protect the 
public health and safety are constitutional. The states have a 
"^'police power" to protect the public health, safety . and welfare. 

WAUGH V, BOARD OF TRUSTEES, 237 U.S- 589 (1915^ 



facts: 



A state law prohibited Greel^ letter fraternities in the jsjtate^s 
higher educational facilities and denied stud$nt« who joined 
such organizations the opportunity to work toward honors or 
diplomas. Students who were already members of such 
organizations at the time of the law's passage would suffer no 
penalty under the act if they, became inactive members. A 
student challenged the constitutionality of the statute. 



H aiding: 



Basis: 



(9x0) A law penalizing membership in univeisily Greek letter 
fraternities by denying active or new members of such groups 
access to the state's** higher educational facilities is con- 
stitutional. 

The Fourteentn Amendment prohibits state action which 
impairs a persoii's liberty, life, or property interest without due 
process of law or which denies a person equal protection of the 
law. Viewing access to the ^tate^s colleges and universities as a 
privilege rather than a right, the Court finds that np^property 
interest under the Fourteenth Amendment is impaired by the 
statute. Nor does the CQju£)t find a denial of elqual protection in 
the law's distinction b,ej:jiveen those already members of 
fraternities and prospqctive members. It finds that the 
allowance made for thbSfe already members is reasonable and 
prevents unfair penalization for conduct that was not forbidden 
until the statute took effect. 
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2UCHT V. KING, 260 U.S, 174 (1922) 



Facts: 



Holding: - 



Ordinances of the city of San Antonio, Texas, provided that no 
thild or other person shaJI attend a public schooUor other place 
of education without first having presented a certificate of 
vaccination. In accord with this law, public officials excluded a 
student from both public and private schools because she was 
not, vaccinated and refused ts be vaccinated. The student 
argued that there was, at the time, , no medical situation 
requiring vaccination and that the law is overboard in that (I) it 
makes vaccination mandatory; and (2) it leaves enforcement to 
the board of health without Umitihg the board's discretion. 

(9x0) A vaccination law conditioning public and private school 
attendance ort compulsory vaccination and leaving the 
operation of the vaccination program to the board of health is 
constitutional. ^ 



Basis: The police power of the states enables them to mandate 

. compulsory vaccinafTon in order to safeguard the public health; 
safety, and welfare. The fact that the board of health is given 

br.oad discretion in the implementation of the program does not 
• jnvalidate the statute. 

MINERSVILLE SCHOOL DISTRICT v. GOBITISrSlO" 



16 (1940)* 

Facts: The local school board required all public school students and 

teachers to salute the American flag as part of a daily school 
exercise, Two children who refUsed to salute the flag because of- 
' religious jonvictlpns were ^denied education in the public 
schools. They challenged the validity of the compulsory flag 
salute regulations. 

(7/1x1) A school board regula^tion requiring studeni^ and 
teachers to salute the American flag, eyen if to do so is confrary 
to their religious belief, is constitutional. Avenues for crifjgism ' 
and changes of the regulation must be left open. The school 
board may not suppress the expression of opposing views made 
privately between parents and children or publicly in order to 
urge modification of the flag salute policy. 

The First Amendment guarantees of personal ' freedom of 
speech and belief are balanced against the right of the state to 
legislate measures reaso nably likely to promote the survival of 
•Reversed by H^esi yirginia State Board of Education. \. Barneite infra. 
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Holding: 



Bases: 



ihc govci tinietii and good citi/enship, I hc^tlai: salute ceremony 
is rcaNonably likely to support these goais" and ii is reasonable 
lor the legislature to conclude that excusing sonncehildren from 
the cxeicise would diminish its unifying, patriotic eJteci, In 
addjtioiK the impa u rnent ' of Hirst Amendment freedoms is 
amehorat^ by the retention of the personal right to wo^k in an 
orderly and* legal way for a change in the policy and to. teach 
one's children at home or in religious school the premises and 
priorities of one's religious belief. For these reasons, the 
mandatory flag salute law is constitutional. 

TAYLOR V. MISSISSIPPI, 319 U.S. 583 (1943) 



tads: 



H aiding: 



Under a state statute, tcachirVg or encouraging others not to 
"salute, honor or respect . . the national or state flags was a 
criminal offense. Several mcrnbers qf the Jehovah's Witnesses, 
who were convicted forexpressing their religious belief that flag 
saluting and nationalism are unchristian, challenged the 
constitutionality of the statute. The Jiterature that they 
distributed specifically criticized the practice of opening flag 
salute exercises in public schools, 

(9x0) The state may not punish those who. for religious reasons, 
urge and advise that people cease saluting the national and state 
flags. 



Basis: ' l First Amendment, which is made applicable to the states 
by the Fourteenth Amendment, protectHtheVights of freedom 
of expression and of belief from arbitrary governmental 
intrusion. Unless accompanied by subversive intent or the 
creation of a clear and present danger to the government, the 
expression of opinion cannot constitutionally be burdened with 
criminal sanctions. ^ 

WEST VIRGINIA STATE BOARD OF EDUCATION v. BARNETTE, 
319 U.S. 624 X1943) 



facts: 



Public school pupils were expelled for their failure to 
participate in a compulsory flag salute progratm. As a result, 
students became liable to prosecution as delinquents and their 
parents became liable for noncompliance with the compulsory 
education law. The students challenged the constitutionality of 
the school board^s acyon of . conditioning piiblic school 
attendance on compliance with a mandatory flag salute 
program. 
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Holding: 



(3/3x3) public school officials may not require students to 
salute and pledge allegiance to the flag at the risk of punishment 
and expulsion from school. Gohitis (supra) is thus explicitly 
overruled. 



Basis. 



1 he First Amendment protects expressions of political opinion 
and symbolic speech. The refusal to salute the flag is an 
cxpresiiion of opinion within the meaning ofth.is Amendment. 
1 he fourteenth iAmendment prohibits state impairment of 
First Amendment rights absent a present and substantial 
danger to interests which the slate may lawlully protect. The 
mere pas.sive refusal to salute the flag does not create a danger 
to the state such that the First Amendment rights to belief and 
expression may be impaired. 



in re GAULt, 387 U.S. I (1967> 



Pacts. 



Holding: 



Basis: 



A 15-year-oId boy was taken mto custody as the result of a 
complaint that he had made an obscene phone caU. After 
several hearings at which the boy was not allowed to confront 
the complaining witness and was not represented by legal 
counsel, the juvenile court sentenced him to a maximum of six 
years in a state school for juvenile delinquents. If an adult were 
to have been found guilty of the same act, the maximum penalty 
would have been two months imprisonment and a $50 fine. 
There was no provision for appeal of juvenile court decisions to 
a higher court. In this, case, the boy's parents challenged the 
validity of the state juvenile court statute which allows a child to 
be incarcerated yet denies hirn basic constitutional rights. 

(5/ 2'/2X I When juvenile court proceedings could result in a 
minor's incarceration in an institution, the following con^ 
stitutiona! safeguards must be provided: (I) timely and 
adequate written notice of the charges must be given to the 
niinor andhis/ her parents or guardian; (2) parents or guardians 
and the child must be inforrried of their right to legal counsel, 
and, if they are unable to afford a lawyer, counsel will be 
appointed by the court to represent them; (3) the constitutional 
privilege against self-incrimination is applicable to these 
proceedings; and (4) absent a valid confession, a child has ^ 
right to cross-examine hostile witnesses and to present +iis./ her 
own witnesses. 

The Fifth Amendment creates a right against self-incrimination 
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in criminal matters. The Fourieenih Amendment prDte^ts the 
people from slate action impairing lite, liberty or property 
interests without due process oflaw. TKese ametTdhients apply 
to those under, as well as over, the agi ol 18. Ghildrert faced 
with a loss of liberty must, be afforded ttrcp procedural 
safeguards required by the diie process clause of the Fourteenth 
Amendment . 1 . 



tiNKtR V. DES MOINES INDEPENDENT COMIVIUNIIY SCHOOL, 
DISTRICT, 393 i;,S. 503 (1969) . • ^ 

FOcis: ^h^^* public ^cliool pupils who wore Black aim bands to class 

in order to protest the government's policy in Vietnam were 
suspended from school. It 'was not shown t,hai substantia! 
interference with, school work or school discipline had resulted 
or could reasonably have been predicted to result frcm the 
students' conduct. Based on a showing that sqhool authorities 
did not prohibit the wearing of other symbols with political or 
controversial significiince. the Court noted that the 'bfficials 
were interested in suppressing students' expressions of opinion 
about a specific subject, the Vietnam war. The students sought 
a court order restraining* the officiaks from disciplining them 
and declaring the suspensions unconstitutionaL 
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(5 2x2) It is unconstituiional to sus'pep^ students ,for the 
peaceful wearing o( arm^bands or for otiier symbolic ex pr ess ion 
of opinion tmless it can be shown that material interference 
with, or substantial disruption of. the ^ichooTs routine did or 
would occur. 

I he peaceful wearmg of the arm bands is an e.xpiession of 
opinion entitled to protection under the Fi rsl Amend me nt^^ 
which is made applrcable to the states by the hourieenth 
Amendment. Since students are **perspns'.^ under the Constitu- 
tion^ school officials may constitutionally infringe on students' 
First Amendment rights on4y when the particular expression of 
opinion proscribed would rhaterially and substantially interfere 
with the operation of the school anct,t he rights of other stuAtots 
to learn. Mere apprehension of disturbance is not a suffic^mt 
basis for siich action on the part of school authorities. 



Facts: 



POLICE DEPARTMENT v. M0SIJ:Y, 408 U.S. 92 (1972) 

A lone, peaceful picketer habitually/'aemonstrated at a high 
■school against alleged racial discrimination at the school. An 
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ordinance which was about to become effective provided as 
follows: 

A person commits disorderly conduct when he knowingly: (i) 
pickets or demonstrates oh a public way within 150 feel of 
any primary or secondary school building whfle fhe school is 
in session and one-half hour before the the schoolis in session 
and one-half hour after the school session has been . 
concluded, provide J- thai rhis suh.sei /i<jn docS nat prahihii 
thy peaceful picketin}^ of any sc hool invidvvd in a labor 
dispute, (emphasis added) 

Since the picketer\s demonstration was not related to a labor 
dispute, his condMcL would be prohibited by the ordinance. In 
this case, the picketer sought to have the ordinance declared 
unconstitutional and t9 enjoin the police department from 
enforcing it. ' ^ 

(7/ 1x2) An ordinance=*prohibit.ing all nori-labc^r pic'lTeting near 
the schools while they are in session is unconsiitutionall^ 
overbroad 

Since picketing involves expressive cc^nduct within the 
protection of the First Amendment, iTnfiitations on picketing, 
are carefullv scrutinized by the Court. They must be narrowly 
tailored to serve as a substantial, legitimate; governmental 
interest to be valid under the Fourteenth - Amendment 
Disruption must be immineru to validate an official bap on 
picketing, and the judgment as to the likelihood of disorder 
mu»^f he made on an indtvidnaH'/ed basis and not by means of 
hr<Kid clav;v;if icHt ion*;, especialh not by means of da^ssifical ions 
based on sTfhject matter. M>r»'s. the '/ourt c(MK'Kid^d \\\ \\ 'hi- 
d is<!*T i rti i na t ' f>n \ ic^la ted t h* ^ • i . f . i <.<-t : - , . . . , : . i ' . i , 

< r f V ^ > f ROC i< ^ * > f > f > |OR 1 • c; 1 O 1 i I ^ 7 > 

A ^t\K<'^nt was 'iTTes*ed for h^s pp*t in \ deTTion<5t^qt><^n in fr'^nt 
of an Illinois high school Me wfi<: tiied nnd CMivicf d of 
V iolat ing t wo city orrJinnnces Me cha H< ii^^d * heir (h^ 
*;titntiof*al^ty, claiming tha» th^y w^^'- •i*^ --.i fv>< < f iw 

■?rot»»''''* 'M n i <^^n Pfre n*: follr^\\«i 

' Anti-picketing ordifiance: 

A person commits disorderly conduct ,when he 
knowingly: (i) pickets or ^emonstraf^s on a public 
way within 150 f^er <A any primer v or secondary 
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one-half hour before the school is in session and one- 
half hour after the school session .^has been 
^ concluded, provided that this subsectiahtdoes not 

prohibit the peaceful picketing of any school 
involved in a labor dispute . . . '(emphasis added) 

2. Anti-noise ordinance: -^^ 
[NJo persoTi, while on the public or private grouAds 
adjacent to any building ifi whiqh a school or any 
class thereof is in session, shall willfully make or 
assist in the making of any noise or diversion which 
disturbs or tends to disturb the peace or good order 
of such school session'V^r class thereof ... 

The antt-picketing ordinance in question is identical to a. 
Chicago ordinance which the Supreme Court considered in 
Police 4)epartment v, Mosley (supra). In that case a lone, 
peaceful picketer had been demonstrating in a place and at a 
time which th« statute wmild prohibit, since his demonstration 
was not related to a labor^ispute but was concerned with racial 
discriniination at the school he was picketing. 

(8/'/2xi4) (1) An ordinance prohibiting all non-labor picketing 
near the schopls while they are in session is unconstitutionally 
overbroad. (2) An ordinance prohibiting the willful mak;ing of 
noise incorhpatiUle with normal school activity and limited as 
-to time (when school is in, session) and place (adjacent tt) the 
school) is constitutional. 

(1) Since 'picketing involves expreiJsive conduct within the 
^protection of the Fit^st Amendment, limitations on picketing 
are 'carefully scrutinized by the Court, i^hey must be narrowly 
tailored to serve a substantial legitimate governmental interest 
to be valid undef the Fourteenth Amendment. Substantial 
disruption must be imminent to validate an official ban on 
picketing^ and the judgment as to the likelihood pf disorder 
must be made on an individualized basis and not by ijieans of 
broad classifications, especially not by means of classifications 
base^ on subject matter. This same ordinance was invalidated 
in Police Department v. Mosley (supra). (2) The anti-noise 
ordinance is not so vague as to be an unconstitutional denial of 
due process under the Fourteenth Amendment. It is properly 
limited as to time, pldce, and scope. It does not prohibit 
conduct protected by the First and Fourteenth Amendments 
since it punishes only conduct which actually disrupts or is 
about to disrupt normal school activities. Under the ordinance, 
t+ie decision is to be made, as is proper, on an individualized 
basis. 
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HEAI.V V. JAMKS, 408 U.S. 169 (1972) 



Fads: " Stale college students^ who wished, to form a local chapter of 
Students for a Democratic Society (SDS), applied for and were 
denied recognition as a campus organization, despite having 
, met all the necessary requirements. The students asserted that 

their organization would function independently of the 
national SDS. The college president denied them recognition 
because he was not satisfied that the group was independent of 
the national SDS, an organization wtiiclr he found to have a 
philosophy of disruption and violence ,in -conflict with the 
collegers declaration of student rights. Based on this assumed 
.link with the national organization, he found that the group 
would be a ''disruptive influence/* Recognition would have 
entitled the group to use campus buildings for meetings and to 
commumcate with students ffiid teachers through the student 
newspaper and the school's bulletin boards, Its ability to 
/unction on campus was impaired by the denial of these 
facilities. The group challenged the constitutionality of the 
college's denial of recognition, 

//r?/r^//t^ (X I xO) A state college may not deny the benefits of official 
recognition to a group imless the college can justify such 
nonrec<^gnition. The basis for such justincatlon cannot consist 
of nn assumed link with *;ome other orptmi/a^ion (guilt by 
association) nr of mere disagreement with the group's 
philn*;f>ph\ . ot of the fear of Misr ii ptior* . iinsii ppf>rted by any 
evidence thnt the particular group is likely to disrupt the 
disc ipline <>t ednca'iorinl protjiam the school A proper basis; 
ffM rtofuecognilion \\onld e ►irlence that the group refused to 
a 1 1 ir TTi jt^ intr M» if>n to a Hid^* b\ ti ;?*v >ru> hie ca f n f >uy^ r epii la f J c ' ti*^- . 
pj M \ idu<1 t ttMt • nch d f i ^ Ttv^ ' ' ■ ki i - ^ ■ ' t t ■ f r p . ; : ' . * • * 




f*'*-' \ \ iTsr XrttendTnerit Ti^ht association is prf>tr''ted from 

statr eru roachn^ent bv the Foutte^^nth A TTiend tth nt T he state 
fna\ Uf'X irtipaiT l^ir ct Amendment rij»|its u ithr>iit a «^v>Ttipelling 
reason to d(> In the seht^'^ol rontext, i rtipai r rtir tu is justified 
when the c<^ndtict pToscrihed "matefialK and substaritially 
disrupt(s) tht^ work and discipline of the school/' Mere 
apprehension is insufficient. By refusing Xa grant recognition 
ar^d the rights that acrornpan\ it to the group, the state coHetif- 
it7ipair^"d thr ^ronf>s f>x*"'rlsf> r^f its rijfhl of a s^or in t i r^n 
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PAPr<iHsv: BOARD OF CURATORS, 410 U.S. 667 (1973) 



F'acts: 



A graduate student was expelled from a state university because 
she distributed on campus a newspaper containing a^i 
^'indecent" cartoon. The cartoon depicted policemen raping the 
Statue ol Liberty and the Goddess of Justice. The caption 
under the cartoon read: " , . . With Liberty and Justice for 
All." The student challenged the constitutionality of her 
dismissal. 



H* tiding: 



(6,\3) The mere dissemination of ideas via" a student publica- 
tion, no matter how offensive to ^ood ta^te, may not be barred 
from a uriivorsity campus in the name of "conventions of 
decency." Unless it causes actual or imminent disruption of the 
university, or is legally obscene, a publication cannot 
constitutionally be suppressed . although reasonable regulation 
as to the time, manner, and place of distribution may be 
permissible. 



Basis: 



,1 he First Amendment, as applied to the state through the 
Fourteenth Amendment, protects freedom of speech and of the 
press on the state c<^llege campus. Unless the newspaper is 
obscene, ii is a con.stitutionally protected publication. Its 
content cannot be suppressed by stale action on the campus in 
the absence of actual or imminent diun t>* .^f f hr' r^i^ri^^liMc• <>t 

e^l 1 fcn t toriit 1 proc-ss of fhf s-rh'>(>| 



f-frttrfing 



'*vy.. HQ 1 s. ';6*; (i-^7«;> 

Ihc Ohio publi., ^;rh<M.| lavN cnipowoi c-d th^- princip:il t<-. 
sitsprr^H ^indents for nj. to ten d;i\ s wit hot. t giv tr»ii them notice 
<»1 th-- reasons for sMch ncfion ot he;itlng vvhifti \vr>til(i nHord 
th<-ni :,n >ppo.tunif\ tc> evphtin theit vi,,^.^ of tho incident in 
qn. t,<i,i .., hool sti-'I^M'ts. utu> vv,-..' stisp.Tultv* for 

t..'n dMVs v.ithoMt h>:,ring -f ;,ny kind. c-IuilK-n^-rd the 

Corisrit,,,io-,r.,|itN <yi t\u sf:iti.tc- invol\.-.» I hr\ souj.^ht court 
orde.s rt-'>tr:M,u„,. til.- sch.-ol '.ffici;»k frorti isv-nni' fntnto 
siJspvriNioivv .;,rK< r<:-.]Mir inp the "chool offi- tc rcmovr 

C^X't) Suspensions ordered and statutes permitting stiiderits to 
be suspended without n<Miceand hearing are unconstitutional. 
.Students wh<i are suspended for up (o ten days must be 
aeeor(ted the following botorc a suspension- ( 1 ) oral or -written 
notice of the ci;n\r^,^<: f2>an evpbinHtitin o( the e\ idence if the 
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student denies the charges; and (3) some kind of hearing that 
includes an opportunity to prerent the student's view of the 
incident. There need be no delay in time between the notice ancj 
the siibscquoni hearing, and thos^onstitulional requirements 
may be met bv an inlt>rmai discussion which include.sr the 
neccssarv elements. Unless a student's continued presence in 
the school poses a threat fo pe/sons, property, or the academic 
program, the required procedures shall precede suspension. If it 
is necessar\ thiil the student be removed immediately, the 
notite and hearing must follo\s within a reasonable time. 
ComplPcaied IViet sitiuitit^ns and suspensions for longer periods 
of time mav require more formal procedures which could 
include legal counsel and the right to present and confront 
witnesses. . * 

Bases: I he procedures applicable to sht^rl-terni suspensions are 

required by I'he Kourteenth Amendment which prohibits the 
stales fVoni impairing a persc)n*s lile. liberty, or property 
interest without due process of" law. (I) The students have a 
"property** interest in public education. Although there is no 
constitutional provision guaranteeing free public education, 
the fact that the state has undertaken to provide its children 
with such an education creates a const itut ionally protected 
inieresl. I'he stale cannot dcn\ compulsc:)r\* education to some 
beciiiise t'*!" m isconducl without ad herence to the minimum 
proceduies requirctl by due process. (2) 1 he students have a 
*'!ibcrt\ ** interest in tfieir reputations. One process is required 
*'vvtiVMe a person's goc>d nartie ;it sljike . because of what 
x\\K' go\t'rnnionr is dt>ing to him I ho ct'iutt finds that 
suspensit>n e<'>uld d^image a studcriV^ reputatii^n with teachers 
and tether <ln<K*nts and int*-itere ^\i<h future ed ir^^a t iona 1 and 
oniplos nien* opr>OT i uriit ies I \en \i tfu* dan^a^e to students 
e<lu'atic>na! ancl r e p nt a 1 » luia I iritt'Te*'T is t«Mtip*raTV arui sliglit, 
diir pr oc'**>"^ pTot rations \\\\\ still Vm- n-^iuirr^l The temporar\ 
na T M I 1.^ < v| t h I ni pa i I MiiM> 1 will d*' f tu iru \\ lia t pr r^c *' i,*^- due 
hut VN ' M TV *t oh- ia'v rh ■ r*ei'<l f*' imm; prix . »»m .1 i * < . 
n n 1 1' ' ^. t h » ' M * > f V o o t * ■ M 1 1 ' 1 \ ■ i ' * * ^ * t : , » ; I ■ 1 

WOOI> ^ S I RK KI \'v.I>. 420 I S. ^08 < I07*;> 

F'acfs: Three high scho<il students w<.Te ex polled f<^t violating school 

regulations bi^ause they put rriiilt liquor in the punch served at 
an ex t racurricuhi r meeting held at the sch<^ol. T he students and 
their parents brought suit under 42 IJ.S.C section 19X3. a 
federal statute which pr(^vides that any person who, under the 
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color of state law, deprives anyone within the jurisdiction of the 
United States of constitutional rights or of rights secured by 
federal law. shall be liable to the. party injured in a lawsuit for 
money damages or fOr other relief. The students sought money 
damages from two school administrators and from the 
members of the school board, 

•a 

Holding: (5/2x2) Iri the context of school discipline, a school official's 

immunity from liability for money damages sought under 
section 1983 depends on two elements of good faith: (1) The 
subjective element requires that to retain his/ her immupity, the 
official acted in the sincere belief that he/she is doing right and 
without a "malicious intention to cause a deprivation of 
constitutional rights or other injury to the student." (2) The 
objective element causes the school official to lose his/her 
immunity if "[sjhe knew or reasonably should have known that 
the action [s] he took . . . would vioUite the constitutional 
rights of the student affected ..." 

The objective part of the good faith requirement is satisfied if 
the official acts in accordance with the "students' clearly 
established constitutional rights" and with "settled^ in- 
disp Citable law," 



Basis: 



The Court finds that public policy and prior legal decisions 
require a qualified good faith immunity from damages for 
officials s<i that those who act in good faith and within the scope 
of their duties will not be intimidated in meeting their 
responsibilities by 'a fear of being sued. 

In light ol the importance of civil rights, the Court finds the 
ob|crti\r element requiring the administrator to act in accord 
witfi the settled law and with t he .constitutional rights of those 
affected b\ oM ic ia I net ion ♦ o he a reasor>a hip cond it ion for their 
immiinitv »ronw» l^•\^ snit fordHrnau s Op the other ha nd . if a 
schf'ol oflicial act'; 'HI* of i^KWM:M».-<' "i fit r^isi *>(jn r I'-ttl^H 
':»\v. he or sit-- xyi-.xy he sneH J 

l^crlioinjj t<^ ' rmsidt-r tjUL-stiojVi of interpretation and 
appli. ;iti'>n <■>( th- r c IcyuTU-'SC+^L'.*-! i^egula ti<>n. the Court notes 
that 42 nS( seclion 1<^K3 provides for federal court 
corrc< (ion of <nily tho^e improper exercises of discretion which 
restih in violation <>l specific const itut ionn t guarantees. The 
Cdnri delcrs decision as to whethcV there had been a denial of 
procedural due process required by the Fourteenth Amend- 
ment, sending the case back to the lower court for initial • 
consider;i ( ion of that issue. 
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^ : BAKER V. OWfclN, 395 F. Supp 294 (M.D.N.C.), affd, 423 U.S. 907 (1975) 

. 4' , _ 

Facts> / . A North CaroHna statute empowers school officials to "use 

reasonable force in the exercise of lawful authority to restrain 
^ or correct pupils and to maintain order/' Although a mother 

had^ previously informed her son's teachers and principal that 
she did not want her son to be corporally punished because she 
disapproved of the practice, the boy was struck twice on the 
buttocks with a piece of wood because he disobeyed a rule 
forbidding the throwing of balls except during recess periods, 
in this case, the boy and his mother challenged the con- 
stitutionality of the statute and of the punishment inflicted 
under it. 

'Dvcisian: Summarilv affirmed (9x0) 

) . ■ 

/ Holding: (of the three-judge lower court) A statute allowing reasonable 

corpciral puniijhment (punishment which causes no lasting 
discomfort or disability) for the purpose of maintaining order 
in the schools is ccinstitutional if it is administered in 
accordance with the;^ollowing procedural protections: ( 1 ) 
Except for acts of misconduct which are so anti-social or 
disruptive as to shock the conscience, corporal punishment 
may not be used unless the student has first bed tr warned that 
the conduct for which he is being punished will occasion its use 
and imless other means have first been used' to modify the 
student's behavi<^r (2) A second tencher or other school official 
mnst be present at the time the punisihinent is iriflicted and must 
be infoT med . prior to its^infiict^orT and m the sti>dent*s preser^ce. 
of the r**fison for pj^^<ish»Ment This affords t*^e ^^Uident an 
inforrTial oiu'or t ti hi't> to mise his' '^hjec^'on arbitTprv 
punishment Mie school f-^^ficial \^'J«o ad mi T***st' » ed the 

purMshf>UM>t TT>iist pif»vide, f^n p;irr*>t;il rfjue^t ^ wiittfri 



• (I) Althoi'tih j'ar*Mif\ tiav'" a J O n t trt^n^li \ mend rnfr> * liV>crt\ 

inter^^'^T the <"OtHr<*l <"vf Ow* r^ 'uin^; aru^ edn'^atior^ '>f th^it 
chilHreT^. fhat right dot"*? riot p'echidt* the states use of 
rea^vonahle punishmeut in order to achieve the legitimate goal 
\ of order in t he scho<i Is ( 2) T he child'^ F^our f eeolh Arn*=*n1cjment 

lihcrt\ interest in freedom from arbitrary' infliction of even 
minimal cc'irporal punishrTtent mandates that »;orne piocedural 
saf<*jZiiar d*i ht* aHorrlcd to him htM 
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INGRAHAM v. WRIGHT, 97 S. Ct. 1401 (1977) 



Facts: 



Florida statute permits limited corporal oOnishrncnt -but 
. requires prior consultation between the puni^ing teacher and 
the school principal and specifies that the pLVqishmcnt not be 
'^degrading or unduly severe." In this case, punishment 
consisted of paddjing two students with a flat wooden paddhe. 
Lower court e\idcnce suggested that the paddling was 
exceptionally harsh: one student required medical attention 
and missed eleven days of school, while the other reported loss 
of the full use of an arm fora week. The students argued that the 
severe paddling they received constituted cruel and unusual 
punishment in violation ol the Eighth Amendment and 
deprived them of a liberty interest without a hearing as required 
'by the Fourteenth Amendment. 



(5x4) Prtiiection against excessive corporal punishment of 
students is provided b> the opportunity to file civil or criminal 
complaints aga inst schtiol personnel. Theref ore, neither a 
hearmg is required before corpora 1 punishment is administer^^d 
ntu is such punishment ' cruel and unusual/' 



(1) 7 ho cruel and unusual punishment clause of the Fighth 
Amendment /Iocs nt^t nppl\ to questions of discipline in public 
schools but is limited t<^ protecting t hose convicted ot a crime. 

(2) I he due pr ocr^s ckujse <^t the fourteenth Amendment does 
ntM require notice ;ind hearing prit>r to imposition of corporal 
puni'.hrruMH While corporal purnshment in the pu blic schoi'>Is 
docs ir^vi>ivt- \\, vrTjffrn'*^ lihert\ irUOTest. the < ei^rt hc^lds thtU 
traditi oi:»J < f*»Mr w»n ft rvw li*'*' \\^'\* 'MiHit i.'T t \t> riH^Mfl drio 



P r or/e» 
T hr 



''^rent of i\ ' s\nt -^rul t»o* lib'f* ct i m i up 
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IV. EMPLOYEE RIGHTS ANJD 
RESPONSIBILITIES 

Reviewer: Bernard Shulman 

Superintendent of Schools 
^IP Canton, Massachusetts 
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This section presents issues under the general topic of employee rights and 
responsibilities. Such issues have been and will continue to be addressed by 
the U.S. Supreme Court. Reference must be made not only to local state 
statutes dealing with employee relations, but also to the federal laws and the 
U.S. Constitution itself. As the cases in this chapter will indicate^ an employee 
right may be founded in a local ordinance, avstate statute; the federal Civil 
Rights Act, in one of the Amendments to the U.S. Constitution,, or in an 
employer-employee contractual agreement. 

Whether the rights pf a teacher will be held to be constitulfttaally protected 
-will depend in part on the weight given the teacher's expressed right, as against 
the reasoriat)Ieness of state action needed to operate and manage the schools 
efficiently and effectively. Attempts by the state to prohibit such teachings as 
foreign language in the Meyer case have been viewed by the Court as a 
deprivation of the teacher's right to practice the profession of teaching. Where 
recognizedLsubject matter was prohibited because of a religious belief as in the 
Epperson \eory of evolution case, the Court viewed the prohibition as 
contrary to the First Amendment. 

The inierpretation of tenifre laws has become an area of chief concern in 
employee relationships for the Court during recent years. Since 1970, 
litigation in the area of tenure and employment Contracts, e.g., Siridernian 
and Roth, has increased noticeably. The creation of a tenure right, its 
definition and validity, the issues affecting enforceability, and the remedies 
for breach of tenure contract involve both substantive and procedural due 
process. 

Loyalty oaths have also been the sub ject of extensive review by the Court, 
and as the cases indicate, the nature and wording of the required oath is 
subject to careful scrutiny by the Court. The Court, as demonstrated in the 
opinions tn this chapter, has formulated a doctrine that will strike down as^ 
unconstitutional -for vagueness arty loyalty oath which is unclear and/ or 
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difficult for an employee to determine what conduct is covered by the law and' 
what may be regarded as violative of the Fourteenth Amendment. 

Reasonable residency requirements have been upheld recently on the 
rational basis test under the Fourteenth Amendment, and the courts have 
treated retirement laws as expectancies rather than rights. Pr-otection has been 
given to a teacher's exercise of his/ her right to partici pate in union activity for 
purposes of collective bargaining, and further protection has been given to a 
teacher's exercise of his/her right to speak on issues of public importance. 

The cases noted in this section cart assist in providing a framework for 
administrative reference. As the body of federal, state, and local enactment 
that deals with employer-employee relations continues to grow, guidelines 
must be formulated within the context and parameters of the U.S. Supreme . 
Court decisions. The Court will continue to wrestle with-the balance between - 
the employee's individual right and the interest of the educational 
establishment as represented through the state. Those cases also reveal that 
the shifting nature of the burden of proof is a controlling issue in 
understanding the opinions of the U.S. Supreme Court in the application of . 
the First and Fourteenth Amendments. 

m 

MEYER V, NEBRASKA, 262 U.S. 390 (t92^) 

A state law prohibited the in-scho.ol teachini^ of any subject in a 
foreign language or of any modern foreign language to children 
who had not yet completed the eighth grade. The law extended 
to both public and pri\-ate school teachers. A private school 
teacher was convicted for teachinp; German to a child who had 
not yet c<>mplrte<' the eip^^th eradr JT^ rh-^ lleT>i>rd the 

(7 2\0) A state ]:\\\ whicti pi ^h'hits the t?af^hing of rModern 
foTvryn ^ar^guag<*^ tn chilli* if i ifwT' i p'> ^ * . r» ihT-^nj'^ ^-iphth 

1 hf Fonrfeenth /\rTicndment vnMec^K individ^'ats from 
ar hi tra r \ /frvr^rt^'Miabl" statr act J<'>n i ni p^nr in^t |if Ji bet t y . or 
proprrt\ inLrests I he right to practice rhe professi^fi of 
tearhc^ i»>i a riyht prote^^ted hv the I onrteenth Amendment. T he 
stated pMrp*vA of the restriction on the right to teach is that 
childr-n wti<> linovv onl\ Fngli^J^ tluough grade eigfit will be 
better citi/ > nsyll(^wever. because there is no clear danger to the 
state that sterns, from younger children stud>ing foreign 
languages, the reason given is unconstitutionally unreasonable 
and arbitrar\ It is therefore itisi jff iru*nt to s«^ipport the 
JinutMtion on the righi to tt*nrh 
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BARTELS V. IOWA, 262 U.S. 404 (1923) 

Facts: This case consolidated the appeals of parochial school teachers 

in Iowa and Ohio who were convicted of the violation of state 
statutes prohibiting the teaching of foreign languages to 
students who hadvnot yet completed the eighth grade. The case 
also considered a request to'&njoin enforcement of a Nebraska - 
statute penalizing the teaching of foreign languages to young 
children in schools. 

Holding: (7x2) A state law forbidding, under penalty, the teaching in any 

private, parochial, or prublic school of any modern foreign 
language to any child who has not passed the eighth grade is 
unconstitutional. , 

Bases: ,r ' ) Th^ laws limiting the teaching of modern foreign languages 

improperly invade the Fourteenth Amendment liberty interests 
of teachers, parents, and students. (2) This decision is based on 
Meyer w Nebraska (supra,) 



PHELPS V. BOARD OF EDUCATION, 300 U.S. 319 (1937) 



Facts: 



A NeVv Jersey law provided that teachers who had served for at 
leas-t three years could not be dismissed or be subjected to a . 
salary reduction except for cause and after a hearing on the 
merits of the case. In 1933, the law was amended enabling local 
boards to reduce the salaries of such tenured teachers. The new 
law prohibited discrimination in payment between individuals 
in the same class of service and set a minimum beyond which 
boards could not go in reduction of salary. Pursuant to this law^ 
a school board set up classifications and lowered salaries by 
varying percentages according to classification. Those in the 
higher pay brackets suffered a larger percentage reduction in 
pay than those in lower brackets. 0)nsequently the lowest paid 
individuals in the higher pay brfirkets received less pay than the 
highest paid individuals in the I<>wer bracket. In this case, 
teachers challenged the validity *^rhool hr>:ifH nrtt<*n tak**^^ 
piirmiiint tf^ the ^Je\^ ler^^y 



HoMing' (9x0) It is constitutional for n state tenure law to be amended to 

permit reduction of teacher salaries and for school boards to 
take action under such an amendment as long as they do not 
discriminate unfairly against individuals in any classification of 
school employees. 

49 




Bases: 



Ma 



( I ) Article I, section 10, of the U.S. ConstitlSf ion prohibits laws 
which impair contract rights. However, the Court views the 
tenure laws as a statement ot legislative policy, and thus subject 
to modification, rather than as a contract. (2) Th^ourteenth 
Amendment prohibits state action denying persons the equal, 
protection of the laws. However, the Court takes as reasonable 
the division of personnel into classes for the application of a 
percentage reduction in pay. The Court, noting that all- 
individuals in a given class are treated alike, finds that the 
incidenral inequalities resulting fro ra the plants operation arc 
not sufficient to invalidate the plan under the Fourteenth 
Amendment. - ' * 



OODCK V. BOARD OF EDI C ATION, 302 LJ.S. 74 (f^) 



Facts: 



/ 



H folding: 



A state statute provided a $1500 annual annuity to teachers 
who reached the compulsory retirement age and an annual 
annuity ranging from. $1000 to ^500 to teachers who took a 
voluntary early retirement after twenty-five years of service. In 
1935, the statute was amended to reduce the annuity of all 
presently and prospectively retired teachers. In this case, 
teachers challenged the right of the state to reduce the annuities. 

(9x0) A statute fixing terms of retirement and the amount of the 
annual annuity to be paid to teachers does not create a right to 
continuation of its terms for either j>resently or prospectively 
retired teachers iuid nuw he altered by further legislation 

Article I, section 10. of the 1) S. Constitution forbids laws 
impairing contracts, and 'the due process clause of the 
F ourteenth Amendment prohibits state impairment of an 
individual's vested rights with<^ut due process of law, T he C ourt 
finds th^it the statute providing for annuities was not 'a contract 
with the tet^chers but a poljcy of the state which the state" <^ould 
modify by further l-^gislf^Uon Su^ce the pnynif rus were 
amities inv ob »rSp tw> raptor- Ow- pj^p t J<»s. tb«*?^ ^ ^ ^s-tpri 



A 1899" state law required that all contracts betyveen teachers 
and/ichool corporations be written, signed by the parties, and 
made a matter of public record. Fach such contract was to 
specify the starting date, duration of employment, and the 
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Holding.: 



Bttsis: 



saliiry to be paid. The Teacher Tenure Act subsequently created 
in 1927 provided that teachers who had served for five or more 
successive years would have tenure and could be dismissed only 
for cause. In 1933, the Tenure ^^ct was amended to exclude 
teachers in township schools froirTits coverage. A teacher in a 
township schQoi challenged her loss of tenure caused by the 
1933 amendment of the Tenure Act. 

(7x 1 ) A teacher tenure act creates in teachers, qualifying under 
its terms, contractual rights which cannot bealjered by the state 
without good reason. The state's modificatibn of those terms as 
to township teachers is improper. 

Article 1. section TO. of the Constitution prohibits laws 
impairing contract rights. The Court view^s the Teacher Tenure 
Act as a law creating contract rights in teachers. The state can 
modify, as an' exercise of its police power, only if suf?ff 
modification is for the public good. The Teacher Tenure Ac^is 
reasonable in that it protects teachers from arbitrary school 
board action. Because the amendment to exclude township 
teachers is not beneficial to th^ public, it is not a valid exercise 
of the police power. 



CARNKR V. BOARD of PUBLIC WORKS, 341 U. S. 716 (1951) 



Facts: 



Holding: 



ERIC 



A 194! amendment to the Los Angeles city charter enabled the 
city to deny public employment to anybody who within the five 
•years prior to the effective date of the amendment had advised, 
advocated, or taught the overthrow of the government by force 
oT who. belonged tq organizations which so advocated. An 
ordinance passed in 1948 required that city employees swear 
that for the preceding five years they have not advocated or 
taught and do not and will not advocate or teach violent 
revolution, and neither have belonged to nor presently belong 
to such an organization. Employees who refused to take the 
oath we're discharged . Here they challenged the constitutionali- 
ty of the ordinance 

(^/-X'-^^X-^'/j) It is constitutional for an ordinance to require that 
ciVy employees swear they have not been, are not, and will not 
be advocates of violent overthrow of the government on 
members of organizations which so.advocate. It.is assumed that" 
the penalty of discharge from employment is utilized only when 
membership in such an organization is Knowing rather tha,n 
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Bases: 



innocent: Since the oath was held to be constitutional, all who 
refused to take it and were discharged should be ^iven ^th^ 
opportunity to take the oath and resume employment, 

(I) A law is unconstitutional if it is ex posf facfa^ that is, if it 
punishes conduct which was lawful at the time it was done. The 
Court finds that since the 1941 amendment to the city charter 
barred from employrnent those who committed the acts 
proscribed by the 1948 oath, the oath could not successfu-Uy be 
challenged as ex past facto. (2) Bills of attainder are la<vjs which 
act to punish a certain group without the benefit of a judicial 
trial. The Court finds no punishrherit involved in this case. 
Rather, the Court finds that the city's standards are reaspnable, 
and that its inquiry as to matters that may be felevaht to 
employee fitness do not offend due process of law.- 



ADLER V- «OARD OF EDUCATION, 342 U.S. 485 (1952) ^ 

Facts: A Nfew York City Civil Service statute made any member of any 

^ organization which advocates the overthrow of the government 

by force or illegal means ineligible for employment in the public 
schools. A list of proscribed organizations was drawa up and 
membership in any organization on the list was, on its face, 
evidence of disqualification for employment in the public 
schools. However, ho organization could be placed on the list 
without a hearing. Similarly, nc^erson could be fired or denied 
employment on the basis of rraembership in an organization 
without a hearing. The decisiojfi reached at the hearing was then 
subject to review in the courts/ If the employee could show that 
despite memhersKip in a pr^crihed organization he was fit to 
be a teacher, the sa nGti n r rTwould not be applied. The New York 
courts interpreted the law to require that mennbership in a 
proscribed organization be knowing, that is. thai "the member 
know the subversive nature of the orgn i^iz^i tioi) h<f ; she joins, 
before <;?^nVtinns may he applied 



Basis: 



ERLC 



(7x.^) A la^ disqualifying knowing members of proscribed 
organizations from employment in the 'public schools is 
constitutional where the presumption of unfitness to teach may 
be rebutted at a required hearing. Membership in such 
organizations is considered prima- facie eV\d^v\cc for d isiYiissal. 

The Court fmds the law to be sufficiently narrow for the 
Fourteenth Amendment's due process clause void-for- 
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vaguynciis doctrine because it |>x:nali/cd only knowing 
membership and provides for a hearing. The Court lind^ no 
inf ringement of the hirst Amendment freedom of speech and 
iisscmbly since it finds that employment in the pubhc schools is 
not a right but a privilege which may be ccjndilioned 
reasonable state re^^uiremenih 

liPUtORAFh. 344 l}.^. 183 {19^1} 

condition of hi:> employment, to lake ^ *Moyalty oatir^ staling 
that he is not and has not been l6r the preceding five years a 
member of any orgarli/ation listed by the United States 
Attorney General as **communist front' or '*sub versive/' 
Several employees of an Oklahoma :,iate college failed to take 
the oath. AIthc>ugh the state supreme court interpreted the 
statute as limited to the" list of prohit>ited org^ini/ation:* in 
existence at the time of the statute's enactment, it denied the 
employees' request that they be permitted to take the oath a:» so 
interpreted The employee^ sought a declaration that the 
statute was unconstitutional and an Ijrdcr to require state 
officers to pay them regardlcsi. of theii failure to take the oath. 

(!>^3> ll is uncon^tUulUjual K>i a statute u> conJuion public 
empK>yment on the taking oi a U^yalty oativ based on innocent, 
as well as knowing, membership in a subversive organization. 

{i) 1 he decision !:> based v>n the due proCess claUse ol the 
hourtecjith Amendment, lo be vahd under this clause, a 
statute must require that tho^e to be penalized have actual 
knowledge of which organization^ arc banned and of the actual 
proscribed purpose of an^^ organization to which they may 
belo'ng. The Court states: '^indiscriminate classification * of 
innocent with knowmg activity must fall a^ an assertion of 
arbitrary powcr/;^ The C ourt assumes that the oath penali/ies 
innocent as well as knowing niembership, since the employees' 
request to take the oath as limited by the state court's 
interpretation was refused by that court. (2\ The Court also 
finds the statute to be an impermissible interference with the 
First Amendment freedom of assc^ciatiorl. \o require liuch an 
oath, on pain of a teacher's loss of his/ her position in case of 
his/ her refusal to take the oath, penalizes a teacher for 
exercising his/ her guaranteed right of association. 
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SI OC HOWKk UOAKO Oh IIK^IIKK hl>l C AI ION, 
350 l\S. 55! <I956) 



employee who takc;^ the J-i(lh Aniendriiciu bctore a Ic^jislativc 
conunitlcij li> avoid all^weri^g a quc^lii>u relating to hih off icial 
eonducl can be di^cfiarged f r om his/ tier job A teactici jn a cit.y- 
opcraied college was discharged wilh<.)ut notice or a hearing 
because he refused to answer a federal legislative committee's 
cjuc>»llons c^>ncciniMg tiis coininlinisl activities on the grounds 
that his answer might tend lv> incriminate hini. 1 he local-board 
already po^ses^cd tfic information requested by the legislative 
cuinmittec Undci New York City taw the teacher had tenure 
and c<.>utd be discharged t.>nly for cause and only after having 
notice <.)t the icasons, a hearing, and iin opportunity toi appeal 
I he tcachei c^l(tllcnged the ct.)nstilulionahty of the tcrHkination 
hi,s enipi*.j> nienl under Section 903 

( .1 2 A 4,) A hi'Ai I d \> tt V. C4o t k [J U 1 ua t n U » 14 .^t lUli I laikil:i^>nig a 

tcdcher duv. t<.> his. her retU:ial to anj^wei qucsitoo:^ irrelevant to 
(tn inq uny as \o hi^ hci f itnesjj^to teach and without a bearing is 
unconst ittit ic^nal 

<l> I he due pi i>^«».>^ ijLiU.^c ol the ['<.Mntccnlh Aikt^ndincnl 
pi otecls the people f roni u rbiii ai > stale aciiviU Snicc no 
inference of guilt can A;i>nstitutionally be drawn f roni the lakmg 
of the hilth Anief^dnicnt and since the inquiry in question was 
unrelated to the board's search for infe>rrnation as to the 
employee\*> fitness to teacti, the dismissal of the teacher was 
ai bilrary and unconstiiulionaj (2), The Supienie Court doe\ 
not find a constitutional right to public employment but 
tolUiWs H it'/rian (M4praJ in e\teriding constitutional protection 
l^.) a '^public serv^fit whose exclusiCHi from such employment 
purhuarit to a statute is patently .i<Tbilraiy or discriminatory." 



Mi:irAN % iiOAKO Oh FliBl K tLUJt A HON, 357 399 (1958) 




tuvisj ^ Philadelphia public school tcachci refused to answci his 

superintendent's questions about his communisk activities and 
affiliations. The teacher refused to answer even after the 
superintendent stressed that the purpose of the inquiry was to 
determine his fitness to teach and warned that his refusal to 
answer could result in dismissal. After a hearing at which the 
teacher's loyalty, jpolitical beliefs* and associations were not in 
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issue, ihe board ot education found that the teacher's refusal to 
answer the superintendent's questions constituted "in- 
competency." grounds for discharge under state law, and 
discharged hini. The teacher claimed that the board's action 
was unconstitutional. 

(4/ 1 x4) A boaid ol education's discharge of a teacher tor tailuic 
to respond to the superintendent's inquiry concerning his 
titiiess to teach is ju accord with the Constitution 

I he school board nmy ^constitutionally inquiic inio uo 
employee's htncss to teach, and such inquiry need noi be 
lunited to the employee's in-school activity, Such inquiry is not 
an infringement on the employee's First Amendment rights of 
freedom of speech, belief, or association 



A i5tibv\a> ^.^>u<lU^toi ciliploycJ b> tlie New \ oi k V II) l^i aiA:>n 

AutJiority was summoned to \he office ot C'pmmissioner of 
Investigation ol New York City and asked whether he was then 
a member of the Communist Party* He refused to answer and 
claimed his privilege against self-incrimination ujnder the Fifth 
Amendment. Based upon his refusal, the City of New York 
tound that his employment would endanger national and state 
security and suspended him. The conductor was later 
discharged after he failed to avail himself of an opportunity to 
submit statements showing why lie should be reinstated. The 
conductor sued for reinstatement, alleging a violation of his 
constitutional right of due process 

(5/2x2) I he dischaigc, pursuant to' a state sccutlty law, of a 
public "employee who refuses to answer questions relevant to 
his/her employment is constitutional. . * 

1 he conductor's discharge was not based upon an inference of 
Communist Party membership draXVn from the e:!tercise of his 
Fifth Amendment privilege against selfMncrirninatfon, but 
rather upon a finding of "doubtful trust and reliability'' 
resulting from his refusal to answer questions relevant to his 
employment put to him by his emplt^er. 
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SHkl ION V 1 liC KkK. 3o-t IJ 4/VilVoU> 



Ail Kaii^ait &la(utc jc^^iuit ^ J \ v » ; tu.*. liCi v . , * . vl i i i w n 

ciH|,loyjncnt iii a btaic Mippoi le J i,ctioul oi ..oUct^c. to lilc an 
annual altidavii lining all oigani/auon^ lo whic;h he bhc La^ 
belonged or ccguiaily coniiibulcd within ihc picccdnig five 
ycai^. IcachcI^ in ihc :»lalc :>chool cyslcni had no tenure and 
were not covered by a civil bci v icc Jiy^lcin l lic i^tatutc ilius 
lc^^uncd thcni to dlscIo^>c the inti>t rnation ti> ttio:.c who could 
fuc ihciu at Will, without lujticc ol the ica.^ons oi an 
i>pf>.>j tunu \ Iwi a hi.anni>, ^^^^ <^nJ ol an> school >cai In 
adduioji the isialutc did noi rcviiiUc Xhal ihc mtorniaoon 
galhcicd t.c kept confideniial I cachcis ..laUn^d that the .statute 
uneon.^liiulionally interleied with then pci bona! ab:.oclallonal 
and academic lieedoUK 



1( unv.oi*.^tUull.,nal twi ..4.4*iHv. 4., J. .i*.J*.. h^ , J,. 

publl, s^;hoola and cvjllcges^ a:> a Ci>ndi(i.Mi ol ciiipioy nicui . to 
li^l alt oj ganii^ationsi whii h they Laxc belonged oi 

coniiibuicd tn the pa:il live ycari> 



I he itcitc ha^ .4 i l^hc I w ni \ o^|it;ale ll.v. Illii . . . i** t ^ . > 1 

leachcib. but the bioad i^wcep ot thii> statute mtcrfeiei* with 
a.s:,ocialiwn5 that have no bearnig on teacher Mtnebb, gocb fai 
beyond what nnght be a legiliiaalo inquiiy, and theicby 
unconMUulionaily mipaiia the teachei^' right ticedoni of 
ab:>ociation Ihis Firi>i Arncndnicnl ughl ot ^reedo^n of 
a:>bociation is protected liorti unneccbbaiy oi overbroad j>tale 
interference by the due pi<.>ce:ib clause of tlie fourteenth 
Amendment I imitation of ttic powei of the Matet* to intei fere 
with personal lieedonib ol\^pecch, inquiiy, and as.«>ociation is 
especially important when those faced with impairment of 
rights are members <jl the acadennc cbnnuumiy. 



tacti: A Moiidd atalulc icijuiicd cvciy employee ihc alalc and iia 

subdivisio.iiii to swear in writing that he/ she has never lent 
his her "aid. support, advice, counsel or influence to the 
Communist Party " It required the immediate discharge oi any 
employee failing to take the oath. A teacher refused to 
^ subscribe to the oath and challenged the statute, claiming that 
its meaning was so vague as to dep.rive him of liberty. State 
courts interpreted the statute to apply only* to acts done 
knowingly. 
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Hotding: (7x2) A statute requiring state employees to swear that they 

never "knowingly lent their aid. support, advice, counsel or 
inlluence to the Communist Parly" at the risk of prosecution 
for perjury or discharge from cmploynient is unconstitutional. 

Basis: \ he law is so vague that it dit itculi u> detei mine what conduct 

is covered and what conduct is not. This vagueness violates the 
Fourteenth Amendment guarantee of due process of law, A 
statute is particularly scrutinized for vagueness w^hen it 
operates, as it docs here, to inhibit the exercise of freedoms 
affirmatively protected by the Constitution 

BaC<^L1 1 V BlJlJJl I, J77 IJ 3o0 (1964) 



tacts: Meiubeib k>\ (^hc tucully stall, and ;iiu<i(.ii( l>oO> <}{ the 

University of Washington cfiallenged tlie validity of two state 
statutes, passed in 1931 and 1955, which required the execution 
of two oaths as a condition of employment, Ihe 1931 
legislation, applicable Only to teacheis applying lot a license to 
teach or renewing an existing contract, required such 
individuals to swear to "by precept and example promote 
respect for the Hag and the institutions ol the United 
States . aqd^the state of Waslungton, reverence for law and 
order, and undivided allegiance to the government of the 
United States."' "Ihe 1955 legislation, applicable to all state 
employees, required each such individual to swear that he/she 
is not a "subversive person" and to disclaim membership in the 
Communist Party or any other subversive organization. 
He she must, in taking this oath, affirm that he/she will not 
"commit, advise, teach, abet, or ad vocate another to commit or 
aid in the commission of any act intended to overthrow or alter, 
or assist in the overthrow or alteration, of the constitutional 
form of government by revolution, force, or violence." 

Holding: (7x2) Statutes whicfi arc so vaguely wiitlcn that tticy could 

reasonably lead to 'pi osecution for legally or constitutionally 
protected behavior are unconstitutional. 

While the power of a state to take proper steps to safeguard the 
public service from disloyal conduct is not denied, statutes 
which define disloyalty mi^ not be vague in their terms and 
must allow public employees to know what is and what is not 
disloyal. In contrast, the 1931 and 1955 statutes and the oaths 
based on thg^n required of employees are unduly vague, ' 
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Basis: 




9^ 



uncertain, and broad. I+ierefore, they are invalid under the due 
process clau^ie of the Fourteenth Amendment. Vague language 
is especially susceptible to constitutional attack when it 
threatens to impair the exercise of First Amendment rights of 
freedom of speech and of association. 

hl>BKANl>I >. Kl SSKM., 384 U.S. II (1966) 



tacts: 



-A-M Aii/ona act which required an uaih tiom slate employees 
was challenged by a teacher. She based her refusaTon good 
con.^cience, claiming that the meaning of the oath was unclear 
and that she could, not obtain a hearing in order to have the 
meaning determined. I he oath reads: 



I Jo r*olciliiil\ >v\ctu thai I will MipptH I ihc C \>iKstUUUon 

.of I he liniicd Stiitch and . . of the Stale of Arizona; that I 
win bear true faith and allegiance lo the same, and defend 
thewi again.sl nil enemies, foreign and dt)meslic. and that I 
wilt laithlully and impariially disehacge the duties of the 
Office oi (name of office) . . . 



Anyone taking the oath was subject to pio^cculion lor 
perjury and to discharge from olfice if he she knowingly and 
willfully became or remained a metpber of the Communist 
Party or any other organization that i^dvoca ted the overthrow 
of the government, 

(5\4) A loyalty oath statute which attache^ sarictionis to 
membership without requiring the *\s*pecific intent" to further 
the illegal aims of the organization is unconstitutional. 

I he due piocess clause of the Fourteenth Amendment requires 
thai a statute infringing on protectee! constitutional rights, in 
this case freedom'of political association, be narrowly drawn to 
define and punish specific conduct co(j^ituting a clear and 
present danger to a substantial interest of the state. 1 hose who 
join an organization without sharing m its unlawful pxirpose 
pose no threat to constitutional government. 

KFYISHIAN V. BOARD OF REGE*N TS, 385 U.S. 589 (1967) 

New York had a complicated network of laws providing for the 
discharge of employees of the state educational system who 
utter "treasonable" or "seditious" words, do "treasonable" or 
"seditious" acts, who advocate or distribute written material in 
support of violent revolution, or who belong to "subversive" 
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organi/alioris. Faculty and staff members of the State 
University of New Yprk, who refused to certify that they were 
not and had not been members of ''subversive? organiV.ations 
and who were therefore faced with discharge from their jobs, 
sought to h ave the New York teacher loyalty laws and 
regulations ^lecPared unconstitutional. 

Holding: (5x5) loyalty oath statutes which make mcmbciship in an 

organi/.ation, as such, sufficient for termination of employment 
are unconstitutional. T o be valid, a loyalty law must be limited 
to knowing, active members who help to pursue the illegal goals 
of the subversive organi/.ation. In contrast, the New York laws 
cire overbroad. 

Basis: I he opinion is based on the Fust Amcndcneta hccdoins ol 

speech and as.^ociativ)n The Court gives this safeguard 
particular importance when the issue involved is academic 
freedom. 



WHll EHU.L V. fcLKlfSS, 389 l^b 54 (l^>07> 

Facis: A teacher wbo was* oltcicd a position cxi the Univcisity of 

Maryland refused to take an oath certifying that he was not 
"engiiged in one way or another in the attempt to overthrow the 
Government . . by force or violence." The oath was part of 
statutorily mandated procedure for deterrrjining whether a 
prospective employee is a "subversive,'" The term '"subversive" 
is defined by Maryland statutes to include one who is a member 
of an organization which would alter, overthrow, or destroy the 
Government by revolution, force, or violence. The teacher 
challenged the validity of Jjic oath. 

Haldiftg: ,(6a3) A statutorily prescribed loyally oath conditioning public 

employment on mere membership in a subversive organization 
is unconstitutional. 

Basis: First Amendment freedoms of ^ipeech and association are 

«v infringed by the oath's lack of clarity since it rnay be read to 

proscribe mere passive, as well as knowing, membership in^n 
organization and support of pe^^eful, as well as violent, 
revolution. The due process clause of the Fourteenth 
^ Amendment prohibits such infringement. In addition, due 

process of law does not^llow prosecution for perjury to rest on 
an unclear oath. 
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PIC KERING V. BOAKiP OF EDUC A I IOIN, 391 U.S. 563 (1968) 

i^acfs: I he fti>ard <>{ education diMiiKs.scd a icin.hci ,toi writing and 

hcriding to a newspaper (or publicatum a letter tiitici/nig the 
board's alU>eation i>l schoii)! tunds between educational and 
athletic programs and the bv)ard\s wa\ ol in(or[iiing. not 
intoiniing. the public ol the "reaT' leasons wh\ additional tax 
revenues were being sought tor schOi>ls I he dismissal lesulled 
In.)m a deternunatii>n by the bi>ard, allei a lull hearing that the 
publication of the letter was '^detrimental to the eflieienl 
operation and administration ol ihe schools ol the dist r ict" and 
that, iheielofe. under the relevtint i llinois slat ule. the 'interest 
of the school required [his dismissal J" So^ie ot the statements 
in the t^^achei 's letter w eie subslantiall> tiue Other s were (alse. 
bill seemed to be the product of faults research tather than 
being knowuigly. maliciously, oi recklessly false The teacher 
chcilicngcd the constitutionality <.>\ this dismissal 



HulUiiis I >^ 2\0) At)senl piool laLsc .•.lalenicnis Kii^jwlu^l) <,i 

lecklessls made by him her a teacl>er\s exercise his hern^ht 
to speak on issues ol public inip^.>rtanee, e g .on the raising iind 
disbursement t>f tunds tor education, may not be the basis ot 
hrs her disnn.^sal from pubhc employment. Ir^ this case, the 
dismissal the icael^ei is improper. 



Bu:t^^. ( I ) 1 tic teachcTs f iisi Amendment i ighi u> hcedom kA 

e.xpiessiwn is balanced against the stale interest in efiicicnt 
public schools Where a teacher \s comments deal w ith a matter 
i>f public iruercst and do not impair the day-to-day operation oT 
the schools or the performance of duties, dismissal based on 
such comments is violative of Kiist Amendment right.^ since the 
teacher is entitled to the same protection under that Amend- 
ment as aiiy member of the general public would have. (2) I he 
C\)urt does not decide whether a statement that x^as knowingly 
i>r recklessly fiilse <vould. \{ rux proven to have harmful effects, 
still be protected by the F.irst Amendment 

MAKYl.ANO V. WIRIZ, 392 U.S, 183 (1968)* 



i^acis: I he hair Labor .Standards Act i>l 1 938 i equii cs ever y employer 

to pay each of his employees "engaged in commerce or in the 
production of goods for commerce'\certain minimum wages 
and overtime pay. The original Act's definition of '"employer" 

* Reversed by National League of Cities v. Usery infra, 

60 



yc . 



* excluded the federal and state governmcnjs. In I96K the Aci\s 
coverage was extended beyond employees directly connected 
with interstate commerce to include all employees of enter- 
prises engaged in commerce or in production for commerce. In 
1966, the Act's definifion of "employer" was modified so as to 
remove the exemption for stales and their .subdivisions with 
re^ipect to employees of hospitals, institutions, and schools. In 

* this case, 28 states and a school district challenged the validity 
t)t these amendments. 

Halding: <7x2) 1 he 1951 and 1966 amendinciUs to the haii l abor 

Standards Act, which extend the Act's appliciition itiu i alia, to 
^school employees, ar,e constitulii>nal 

Basis: 1 he Court fuids tlvc Act and its "eutci pi isc'' concept lo be 

clearly within the power of Congress undei the cotrimerce 
clause, it is a rational regulation of activities which have a 
substantial effect on interstate commerce and on national labor 
conditions. The amount of Congressional interference is 
minimal, extendmg only to wages and hours. The iirgument 
that the T enth Amendment prohibits such interteience with the 
states is rejected by the majority 

EPPERSON V. ARKANSAS, 393 U.S. 97 (1968) 

F'acis: A 1928 A i Kansas statute prt)hibited tcacheis in any state 

supported school Irom teaching ^he l>arwinian theory of the 
evolution' of man. Violators faced dismissal f rom their ji)bs. 
I he biology text provided for the 1965-66 schi>ol year at a high 
school in Little Rock contained a chapter t)n the pi(.>scribed 
theory. In this case, a teacher at the high school sought lo have 
the statute invalidated so thai she could include the chapter on 
'evolution in her program of instruction. 




Hulding: (6 3x0) A law forbidding the teaching ttic l>ai wnuan theory 

- of the evolution of man is unconstituiii)nal 

Basis: I he statute violates the First Amendinenrs prohibiliviri of slate 

establishment of religion as incorporated through the 
^ fourteenth Amendment. The purpose of the statute was not lo 

excise all discussion of evolution from the curriculum but to 
proscribe a discussion of the subject which was considered by a 
religious group to be in conflict with the Bible. Such stale action 
is not within the bounds of neutrality towards religion required 
'by the First Amendment. 
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CONNELL V. HIGGINBOTHAM, 403 U.S. 207 (1971) 



A teaclicl wa> Jlmihs.scU K.i hci (ailuic Id Miiii a loyailv oath 
Which .stated the lollowiiig. I do ficicby .M>lcmnl> .swcar "that I 
will Mjppi>ii the C'DHhiitutioti ul the United Slates arid ol ihe 
State of Hoi ida. " nt\d "that I do not Relieve in the overthrow of 
the Cioverninent of the United Stales oi o! the State ut Florida 
by force oi violence.'" She challenged the conMiiulionaliiy ol 
the two clauses 



H aiding. 



<3 3'. (1> '\ K>>ull> oalli pioxi^ioii v,oMduu>inu5 public 

eniploytnciil ^.n the ernplo>ec"s icquiicd alfirniation that 
be she will .Mipp^rt the ledeial and slate constilulions is \alid 
(2) A provision iccjuiring a public einplo>ee(s) to swear that 
he she does not belie\e in the \ioleni o\cithiow of Uic Icderal 
Ol stale g^>\crnI^Mm is in\alid wheie it f)u>\ides loi dismissal 
v\ iih*.)ut a hear i I 



ttuses: 



(1) Oalh^ vv^ieh^fte pi v>.spcv. l Iv cl> pi oini.s;,..! > a.,d wt,i^hd,o 
noi lequffc .ffJecific future acts, are not unconslituiional 
infimgeyrieni.s on hirst Aincndnicni rights of I reedoni of speech 
and ass6cialion (2) I he inajt)i ity f inds thai mere ref usal lo lake 
ihe oathl is not irrebuttable proof t)f' unfitness to teach. T hus, 
the sialules provision for dismissal without a hearing offends 
Ihe dueyproccss clause ol the hourieenth Arnendinenl. I he 
concurring opinion would invalidate this clause on Firsi 
Amend mem grt)unds. ihat is. thai one may not be penalized for 
ii belief per se 



i OI h V HK II.AKOSOIN. 405 t S. 076 {1*^1^) 



h ac ts: 



Holding: 



III Massachusclis a public eiiiplo>ce v^us dl.scli.uged because 
shc^etu.sed lo subscribe lo the following loyalty oiUh; 

% 

1 do .njkMHilv .-,vvcai that / >« /// ujVtiold mid dctciid the 

C ori.stilution ol the United Stales and the Constitution \ 
t)l the C oniiDDnwcalth of Mas.sachu.setts and that / svili ' 
oppose the overthrow ol the government ofthc United Slates 
tir this C'onimonweatth by force, violence or bv any illegal or 
uncon.stitiitionul method. {empj;iasis added) 

The employee claimed that the oath is uneonstiiuiional and 
sought to have its application enjoined. 

(2.'2x3) (1) A loyalty oath required tor public employment 
which is addressed to future rather than to past conduct and 
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which speaks in general rather than in specific terms is 
constitutional (2) An employee refusing to take a con- 
stitutional oath has no right to a hearing prior to discharge 
**from employment. 

Bases: * (I) The First Amendment freedoms of speech and association 
are not impaired by the oath since it dpes not bar past, present, 
pr fuiDre membership in any organization or past expressions 
of opinion or belief. The Court finds the oath to not require that 
^ specific action be taken in a future actual or hypothetical 
situation but rather to be "simply an acknowledgement of a 
willingness to abide by constitutional processes of govern- 
ment/* (2) Fourteenth Amendment due process protection of a 
hearing prior to discharge from ernployment is not required 
since there is no constitutionally protected right to overthrow 
the government by unconstitutional means and the oath is 
merely an expression of a commitment to live by the 
constitutitonal processes of our system of government. 

BOARD OF REGENTS v. ROTH, 408 U S. 564 (1972) 



Facis: 



Holding: 



Bases: 



At,^0^FTe><was hired by a state university for a fixed term of one 
[cademic yeai:^,a4xi was later notified that he vvould not be 
rehired for the following year. State law"^ university regulations, 
and the teacher's contract did not provide for a pretermination 
hearing or require that reasons for dismissal be given to a 
nontenured teacher whose employment was terminated at the 
end of an academic year In this case, the teacher challenged the 
constitutionality of the slate university's action in dismissing 
him without notice of the reasons for its decision and without a 
hearing. 

(5x3) The state may properly fail to rehire a nontenured teacher 
at the end of a fixed period of employment without providing 
such an employee with the reasons for the decision or with a 
pretermination hearing. 

The Fourteenth Amendment mandates that state action 
impairing a person's life, liberty, or property interest meet the 
requirement of due process of law. If, as in this case, no life, 
liberty, or property interest is impaired, no due process of law is 
required by the Fourteenth Amendment. (1) The Court finds 
that a nontenured teacher who is not rehired at the end of an 
academic year is, absent any employer s statement that would 
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damage his rcpulam>n. free U) seek other e.mployinenl. A 
perbi>n \s noi deprived of'Miberty"* prol«^cted by the Fou-rt^nlh 
Amendment when he/she simply is not rehired in one job and 
remains as tree as before to seek another. (2) The Court finds 
I hat nt) state law, uni\ easily policy . or term of the employment 
coniraci contains language creatitig an entilement or expjcta- 
lion of continued employ nicnt. A icacher has no constitutional- 
ly piotcctcd "property'' interest in continued employment, 
absent any statutory oi adniinistral Ive standards granting 
eligibiluy reemployment (3) The Court did noMdecide 

whether the teacher had been f ired for speech protected by the 
First Amendment. 

i^lNOtKMANN. 4U8 U S 593 (1972) 

A Icachci m the s.tatc college sy^lcui v\hv> had been cuiployed 
tor teri year^ undci a ^eiies ol one-year contracts and' who was 
withoiit formal tenuie rights, was fired after he had publicly 
cntici/.ed the p<.>licics of the Board of Regents. The- regents 
issued a press release stating that insubordination was the 
reiison for dismissal but provided the teacher with no official 
hiatemcnt of rcason<^ Vhere was no pretermination hearing. 
I hc teacher challenged the validity 6t the regents' termination 
of his employment, claiming that their decision was un-; 
constitutionally based on his expressions ol opinion'on matters 
of public concern and was also invalid l or failing to accord him 
the right to a pretermination hearing. Although he had no 
formal tenured or con tract ualjnte rest in being rehired, he relied 
) on Je fuvtu tenure based on language in the college's official 
Faculty Guide and in the guidelines promulgated for the Texas 
College and University System. The guidelines provide that a 
teacher with seven years of employ ment in the system is tenured 
and can only be dismissed for catise. 

(6 I ( 1 ) A teacher 's public ci iticism ol lu^ Ifct superiors on 
ma4ter s of public coiicer n is constitutionally protected and may 
not be the t>asis for termination of employment. This right^ot 
to be discharged for constitutionally protected cdnduct does 
not depend on the presence or absence of tenurj^ rights. (2) A ' 
teacher's subjective expectation of tenure will not require the 
administration to provide reasons and pretermination hearing 
at which the sufficiency of those reasons may be challenged. 
However, an objective expectation of reemployment, for 

*For subsequent Supreme Court cases which delineate the "liberty" interest see 
Bishop V. Waad infra and Paul v. Davi^/ 424 U.S. 693 ( 1976), 
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example arising from rules and understandings ' officially 
fostered and promulgated by the public employer, will require 
thai such procedural safeguards precede termination of 
employment. 



ds preced 



Bases: (I) Thjc First Amendment, made applicable to the states 

through the Fourteenth Amendment, prohibits state action 
which impairs freedom of speech and expression. A person piay 
not be denied a governmental benefit because of the exercise of 
constitutionally protected rights. (2) An objective expectation 
of tenure creates a /^property" interest m continued employ- 
ment which is protected by the due process clause of the 
Fourteenth Amendment. The .state may not impair a life, 
liberty, or pi opcrty interest arbitrarily or without affording the 
injurc4^arty appropriate procedural protections. 

GEpUI.Ulc; V. A1E1.1,0, 417 IJ.S 4H4 (1974) 



f^ucis: 




Basis: 



C aJitorniu ha& a didubilil^y inMn aucc plan tui pi ivatc eniployccsi 
tomporariiy disabled by an injury or illness that is not coverecl 
by Workmen's Compensation. Employees contribute 1% of 
their salary up to an annual maximum amount, and th<^ 
program is compulsory unless suitable private insurance is 
substituted The plan's coverage is not comprehensive and 
certain disabilttics are excluded 'Among, the conditions which 
are not compensable is disability resulting from a normal 
pregnancy This exclusion was challenged here. 

(6x3^he exclusion of disability arising in a normal pregna\lJ^y 
from^eljgibility for benefits under a state-run insurijjnce 
pro^rarfl is constitutional. ^ 

Smcc the exclusion ot disability arising in^normal pi cgnan 
not sexrbased discrimination, it is not barred by the e 
protection clause of ^he Fourteenth Anfiendment, Aiso,"l 
equal protection clause does not require the state to comp 
sate all disabilities or none. Tlie legislature may attempt/to 
ameliorate part of a problem without attacking the whole and, 
absent invidious discrimination, its action will pass the 
constitutional test. The st^ate's insurance plah is designed to 
provide minimally adequate, coverage affordable by even low- 
income groups. The inclusion of benefits for normal pregnancy 
would force major alteration of this reasonable program and is 
not required. 
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MCX ARTHY Y. PHILADELPHIA CIVILSERVICE COMMISSION, 424 
V,S, 645 (1976) 



fads. 



Bases: 



Alici sixlcfti years ot service, a tltenian vs/as discharged becau:>c 
he moved his permanent residence from Philadelphia to New 
Jersey. A Philadelphia municy^al ofdinancc/'reqiuirtd 
employees ot tlie city to reside in Philadelphm/Thc fifcman 
challenged the' constitutionality of the ordin'Snce ufrder which 
he was dischii^rgcd^ ... 

{per tl/r/c//^* . 6/ 3x0) .An ordinance ^lay pigpcil> icquiie city 
employees to reside in the city at the time of their application 
for employ ment and as a coni5itior\ of continued. emplo'yment. 

TrT^ie hS^a ledcrally pi otectcd light to interstate travel b>ut this 
right is not infringed by laws requiring prior residency of a 
certain duration as a condTHon of eligibility and not by laws 
containing present and continuing residency requirement. The 
status <^f xrity employees who resided outside of the city at the 
time of the ordinance's cffeciive date was not at issue m this 
case. 



BKSHOP ^ WOOl>. 420 I S. 341 (1976) 



/' acts. 



Holding: 



/ 



Bases: 

A 



A pcrmuncnil> enipl(|)ycd polrccnian was di^^chaigcd wuhout a 
hearing He Was told tliat the dismiss-al was based on hi*; failure 
to perfoim his duties adequately and on conduct iwisuited to an/ 
otticcr A city ordinance provides that^ permanent employee 
be given notice if his her work is deficient so that he/she may 
have an opportunity io bring his^ her performance up t6 a 
^ satislact*.)ry level, it pcovidcs for dismissal for cau.sc. I'hcrc is no 
,statuti>ry provision for a preterminatK>i1^ hearing but, upon, 
request, a terminated* permanent erhplt)yec is entitled to notice 
of the reasons "^for discharge I'h^ policemaiT claimed a 
constitutional "^^hl to a pretermmatiort hearing. 

C5 X 4) Where according^to* state-court decisions^, there is no 
statutory or contracifiral entitlement to continued entployment 
and where the reasons for discharge, althoiigh damaging to'the 
.employee's reputation; are not made public, there is no" 
constitutional right to a preterminiTtion hearing. 

In. order, to be protected by the due process clause of the 
Fourteenth Amendrnent, employee facing discharge must 

J ' ' * 
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also face, impairment of a liberiy or property interest by' the 
slate termination of Ijis empioymeni, (1) Where the state court 
•and locaL federal c.ourrt decisions indicate that there is no 
entitlement to or expectation of continued employment such as 
is prolecf\ed by the Fourteenth Amendment, the Court will not 
find a constitutionally protected property intvilftt requiring' a 
preterminalion hearing, (2) Where the reasons for discharge, 
although damaging to the employee, are not made public. theYe 
is no harm done to the emplinec" reputation and his her 
abihty to find other employment is unimpaired. His- her liberty 
iniere'^t uruKT the ou r tt^t^nt h AmrndTT>cnt is not infringed 



HORTONVIirH JOINT S( HOOI^IMST RI< T N». J > 



♦ (1976> 



F'*rolonge<l negotuit umi-s h*M'wcen tv;K Ivms -Am] a AVisorisin 
s<4ioo I b'>M r <1 t ;n)t (i i<' pi ^><^ ure n cori t j ;u f ;in<1 t h** ac het went 
i^n strike. I ' ncftM a t c law ♦ htf b^ < I ha ^ t iu; p'>\s to ne>v >'t ia te 
ttMTnv: of oTTip|«>\ niont with M-actier'^ tVnd is thf f>'^\y, body ^'^st^d 
b^ st;» t lite w it h t po w *• t Xi t'r i p l(i* ai\j riisTtn teache^ s ^ hp re 
is no statirtt^ provifiing to' t' i ' t^f ht^a'd HtN-i^ions on vaich 
rt^attt'fv: Mov\r er , th* r** a i;Tatut'M\ prohibition again<^t 
teacher striko^^ The tc;Mh^.M^ rrfus+d rt^neafrd h(^ard lirgings 
that thev renn n rt> wo r k I >ie boarti fhen hel<i a hearing fo^ the 
St T ik ing tcachicrv. a n<\ v <^teti to ter niinate their en>pM( A'-mervt T be 
teachers contended that thev have h^en denie<1 due process of 
law requirL<l b\ the FourtVenth ArtHMidmer\t because they were 
discharged b\ the. school bcxird '^ H*/ ision o^akifit? bf>H\ th;u^ 
fho\ <'tftinied was not iixipartial 

(6\3j Absent a shov\ ing ot bias or malice: a local school board 
can validtv conducj a hearing to terijiinate i)legalK\ striking 
teaol^ers even thontih the hoard v^a^ ne^ot i:i tinj? labor <|uestions 
ith ih^ teacher s. 



I sjng li balancing iijiproactii the ( '<^urt defers to the state's 
interest in maintainihg tlie allocation of responsibi lit-y for 
school mattOts that is established by ,st^tQt^e.' Where there is no^ 
showing personal, .fjnancial, or a,fiti-union bias. ' the 

presumption that the sch'ool board w[ll fulfill the F\>iirt^enth 
Amendmeni due process rccpi iremer\t ol' irnp+» rtialit v starids. 
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NATIONAL LEAGUE OF CITIES v. USERY, 426 U.S- 833 (1976) 



/rhe original Fair Labor Standards Act of 1938 specffically 
excluded the states from its coverage. In 1966, definition of 
''employer" under the Act was extended to include the state 
governments with respect to employees of st-ate hospitals, 
institutions, and schools. This extension was upheld by the 
Supreme Court in Marvjanci v. Wiriz, (supra). In 1974, the Act 
was amended so as to extend its minimum wage and maximum 
hours to almost all erhployees of the states and/their political 
subdivisiops. In this^ c^se, a number of <^ies find states 
chatlenjjed tlie vMliHity c^l^^jiiese amendments ^ 



(4/1x4) The 19f>6 and 1 Q74^ a menHments to t^e Fair Labor 

Standards ^ ' ' 1 1 oo^^rmt it n t '<>nn 1 M nryi/ifT// \ fl it t i ^fif^ rn ) 



Iti the absence of a national emergency, the Tonth Amendrnent 
for bids ( opgre^^s to exercise power in a fashion that impairs the 
integrity of the states as gov#=»^rnmeTital Mnit< br^Uji^r ability to 
fi met ion Wi ^ fedrtnl svsten^ 1 he' Fa W I a hoi Standards Act as 
arr^ended in I^^^A *\\\cS 1974 infringes on the {itatps^ sovereignty 
bv at te^npt irip- u> prefer ihe niinimiim wag^^s arxH maximum 
sa la r ie^c f or sf ' ? ' * ■ f * ■ ■ ^ ' p » • f < p>M>|3 t < ?*f1 *f»T>jO p' * * i t^¥r)*>M 
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A state statute requires that uniformecj state police-officers be 
retired vvhen they "reach age fif^y. In accord with this statute, a 
"^0 year old officer was retired although he was still physically 
capable of doirig his job and did not wish to retire Me 
challenged the constitutionality of the statute. 

(7x I ) T he law req wiring. state police officers to retire at age fifty 
is constitutional 

e policeman claims that the law denies him equal protection 
-4be fciws guaranteed by the F'ourt^aVith Amendment. To be 
jUitdtionaU the stato\s forced retirement of 50- year-old 
ol^emen need only bc-rationally related to a legitimate state 



ent related ca'^e. based on statutory constrticlion. see United Aifiines 
ann. 46 11 S I W 4043 (Dec. 13, \977). 
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purpose. A test rhore protective of.the employees'. rights would 
be used by the courts if employment as. an officer were a 
fundamental right or if cl^s^ffications based on age fifty were 
discriminatory against a minority group historically mistreated 
and therefore in need tf extra protel?tioti.,Age groups are not 
considered suc;h a class. (Racial and national origin minority 
groups, for example, are afforded extra protection.) Since 
police work i% physically demanding and since physical prowess 
diminishes with advancing age, the state reculation is rational. 
The state\s decision not to do more indivicmali^ed assessments 
of physical ability may not be wise Abut ir is not un- 
constitutional 

MAOISON V. WISCONSIN FMPLOVMFMT Rl^l ATIONS 
f OM Mi^'^IOlNT, 420 IVS. 1^7 (1976) 

^ " In 197 I . The Board of Fducation and the teacher \ union, the 

exclusive ^^argaining agent wer^ negotiating a rollertive 
bargaining agreement. Ore \<Kur uVider discussion wa*; the 
nnion'^ demand for a fair share'' clause requiring all teachers 
within the bargaining unit to pay union due*:, wh*?ther or not 
they were union members. Wi*^consin had a law prohibiting 
school bhards from riegot i;^ t ing with individual t^J^^^hefs rwiv--- 
a*^ exclusive bargaining agent has been ^elected . 

r>uring ar> open public meeting held by the school board, a 
teacher who was not a representative of the union spoke briefly, 
urging that a decis^i.on on the TairSchare" clause bedelayed until 
the matter was studied by an impartial committee and until the 
teachers and the public were properly informed about the issue. 
The State Employment Relations Committee found the board 
guilty of the prohibited practice of negotiating with a party' 
other than the*^ exclusive bargaining agent and ordered that the 
board cease to permit any employees but union officials to 
speak at boarcj meetings on matters subject to collective 
bargaii\ing. The school hoard challenged this ruling. 

\, . , , ^ ^ y 

Halding: (6/ 2 1x0) A State Employment Commission order prohibiting 
-the public school board _from allowing teachers who are n<^ 
union representatives to speak during public meetings, if the 
matter they wish to discuss is subject to collective bargaining, is 
unconstitutional. 

Bfjsits: ' ( 1) The teache^rs hayea Firsty\rrjfndment right tocommunicate 

^ith the board. When the board holdj^a public meeting in order 
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toh^r 



to beta r the views, of the people, it may not be required to 
infringe on the First Amendment rights of. some pari of the 
public on the basis of employment or of the content of speech. 
(2) The non-union teacher^s brief statement was a concerned 
' • citizen^'s expression of public opinion and not an attempt t6 

negotiate with th^ board. The union remained the sole and 
uncJiallenged collective bargaining agent. The teacher's First 
Apnendment ^freedom of speech could not reasonably be 
curtailed as a danger to labor-management relations 
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A" nonf f nuf ed tench'-', who had previoii»;l\ been inv<-»l\''d in 
v;evCral :* Iferca tif>n*^ >Aith nthe» t^'nchers etnph^vees. and 
students, including?, an incident in Nvhicb he made ^ oHvio-ene 
gestures f' maW- stnde»its, phf>ne<^ in to a radio ^Mi'Mic^n the 
substance <it the scf^ool principal Ts 'nortu >Ta n<Jn tt^ to facuTty 
cnpc**rniTig ^1 tej'c htM firc^'^ c<h1*^ The radio sf *if>n jMinonnced 
the adoptii^n •>( r c) ^ code a*; a n*"\.^ tettl I tier e:*fteT , t}if> 
v;ch<*(>l hoard. '>ti t'*o t eco nun*:nd a t ion of the su per iTUend'M>t . 
t<^ld rht* *<fach''r he v\(^mI<* not he re^iired The h<»ard citc^ the 
te;lr^u>^ ^; lr*c'k f>f tact iri Hjindting pr(^fes^iona I rYiaU*Ms and 
itUMitioneH *;peei f ioa 1 1\ the f>b<<*er>t: >£'^*:tnre and »adi<> station 
lru-i<*ent'? n**^ teacher cha"^nged 'he idid»f\ of the terniirui- 

H^ldinR' (9x0) (I) T }ie tcacher\ call to the radio station was con- 

St itut ionally prc^tected speech and was a substantial or 
motivating factor in the schpol board's decision to ferrhinate his 
employment, \(2> If the teacher's employment would not have 
^ been terminated but for his protected conduct, then he is 
- entitled to reinstatement and to back pay If the teacher would 
have been dismissed even if he had not don^ the constitutionally 
protected act. then the school board is not required to retain 
him arid termination of his employment is acceptable. (3) Once 
the teacher shows that his constitutionally protected conduct 
was a substilntiai factor in the board's decision not to rehire 
him. tha hoard in order to succesrsfiilly defend its decision must 
' show by a preponderance of the evidence that it would have 
, • reached that same .decision even in the abser^ce of the protected 

conduct 
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Basis: The F irsl Amendment, made applicable to the states by the 

Fourteenth Amendment, protects the ^ teacher's right to 
freedom of speech. Since the teacher's conduct d^d not disrupt 
the orderly -operation of the schooL it was constitutionally 
protected and could not serve as the basis for the termination of 
his her employment. However, the teacher should not be able 
by engaging in ''constitutionally protected conduct*' to prevent 
an employer from assessing his her entire performance record 
and reach a decision not to rehire ot) the basis of thnl record. 



( onn ^ VI r<;KR, ^7 f t 8«2 <i977)^ 



f l*t>lice oftic*er V'elger was dismissc*d from en^pioynient during 

his probationary training peric*»d because he put a revolver to 
his head in an app;irent suicide atternpt T his i ntor matioft was 
placed in a *i!e which a later employer ^rxamined with Velger'*; 
portnisyif>n Velger was disTT>issed troni his secor^d ioh and vsas 
roiusrd e* al oi h^t*^ J^*^ ^vel* Velger was n(>t afforded a hearing 
pru>! T<' his <1ivrMi ;s;i Is c4ftimrd thi^t tbticitv's failure to 

p f (> \ i<1«^ h ipx wit/' J* b "a r t?. t' 1^ t i - IrM' hi u' ' o ' e i Pst a t e fn 'iH an<i t 
r"tM>f*t'\ <l;*tt>'»p' *t * ImI**! o^.,| fi^ ..fr^f, \^ t fill- 

//'•///f/TCF < p<M 'Miriam ^1 1x4) A disrriissed nonteTUi red employee claimmg 

xh:iX his h^rr reputatior^ ;i,nd chances for , fn tu rCy Employ r^^ent 
have botMi irtipaired b\ inf^^r matioh placed in her file and 
seeking rein^itatement and damages becaus^?^'' he/ she was not 
atlorded a pretermination hearing mu»vt ;*Uege that .the 
prejudicial information contained in the file is^ fnlse In the 
absence of snch ar^ assertir^n, his her rUnrns fails 

Basis: The due* process clause o Fc^urteerith Amendment protects 

a person's liberty interest in his/her good name and continued 
prospects for employment. TiiiSrrefore. even a nonteriured 
employee is entitled to a hearing prior to termination if the. 
employer creates and disseminates a false and defamatory 
impression about the employee and the reasons for dismissal. If 
a tenured employee does not assert that the information 
disseminated is false, then hershe cannot assert acclaim for 
damages arising from the lack of a hearing. A hearirrg would be 
of no use to a persc>n in an attempt to clear his' her riame as 
he she would be unable to refute the inPormation in the Tile. 
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ABOOD V. DETROIT BOARD OF EDUCATfON, 45 U.S.L.W. 4473 
(May 23, 1977) 



F'acts: 



lyiichigan legislation authorized a system for union representa- 
tion of empJoyees of local governmerrtal units. It speciHcally 
perjTiits a union and a local government employer to agree on 
an '"agency shop" arrangement by which each employee 
represented by the union must pay the union dues or if he/she 
is not a union member, an equivalent amount. An employee 
who fails to comply faces discharge from employment. The 
authorized teachers^ union for e,mMoyees of the Detroit Board 
of Education is the Detroit FeaP§f^^^ of Teachers. In 1969, 
this union entered into an ''af2?|E§:5i^^ agreement with the 

Board In this case, teachers are opposed to collective 

bi^rgaining for public employees challenged the constitutionali- 
ty of the agreement which forces them to support the u?rfon\' 
collective activities T hey also challenged the alloc^ation of part 
of their mone\ to the ^vpport of a varietv of union activities that 
are^^conomt^ pointier* ^fev-onal, o' -ehgious i'^ natufeand^ 



not dirr<^t)\ 



(t> T oc'-il pc^\ erriTtientnl enriplo^ rtient niav properly be 
Cf>nditifir>c<1 <^r) ;in erT^ployee s pi^vmen* of nnioTi durs or their 
et^uivaleru when sudi funds are used by the union for collective 
bargaining, contract ad r»M ru^'t ra t ion . and grievafice ndpistmenf 
purposes. (2) How^^vc. Uie C 'onst iuit ion requires that Umds 
paid by employes as a conditi<>n of continued government 
ernployrrient not bt* U'^ed h\ the uni^n for id^oio^ic;i), political 
purposes which >hj'p not f^ferrK yp-l^U'^^c* \<> \tH roUective 
bargainir^g functior* 

l^e F irst Amendment guarantees of speech and belief, made 
^applicable to the states by the F ourteenth Amendment, forbids 
that public employment be condifioned on the payment of 
union dues which are used to force ideological conformity or 
support of a political position. 



INTERNATIONAL BROTHERHOOD OF TEAMSTERS v. IFNITED 
STATES, 45 IF S I W, 4506 (May 23. 1Q77) 



tracts: 



The Federal Clovernment brought thisa'ction under Title VII of 
the C ivil Rights Act of 1964 which prohibits discrimination in 
empiovment. The C^overnment claimed that a large carrier of 
motor freight had discriminated against minority group 
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members by hiring therri only as local city -drivers while 
. reserving the higher paying, long distance line drives jobs for 
\^hites. The Government, further claimed that ihe seniority 
system agreed upon- by thg Teamster's Union and the employer 
perpetuated the effects of this past discrimination since under 
that system a city driver transferring to a long distance line 
driver job had^to forfeit all his city driver seniority and start at 
the bottom of line drivers* "board." Th^ (Government sought a 
court order permitting city driveVs to transfer to lino driver 
stiJtiis with full seniority 

(7 1x1) The CJbvernment sustained its burden of-proving that 
the company engaged in a system-wide pattern or practice of 
employment discrimination against mrnority members in 
violation of T itie VII. Fmployees who. after the ef fectix e date of 
Title VII. either were denieH jobs because of racial or ethnic 
discrimination ru who we're defer red;i"rom applying for such 
jobs because of the company\ k nowlr discrini invUion pfUicy. 
^TiTe >vntit led To letro icti e s^Tiiority dating barV f o lyuei * h;in 
the eJ^rpctTVO date rhc Act F mp]o^ ees yvho ■ M.- . ri < « ^ p^.. 

S^rMf>ritv '^vsterti'^- in n bargaining MgTe;i?^tierU rtKi\ perpeMiate 
The effects of p;*sj r nriil ;\nd hni*" discrimination f ovver paid 
ernpU-jyees if made fo- feil their seniority if> order to Uansfrr 
to a f\rjfrer paid i*»b, -nnN sJV^w t hat t h'* conip;^ ny is - -^p'* r- i i> m 
r^* ' ^ ' - ^ f : f - ' * ' i" ;i R iphtjs '\ rt f ! 1 
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V. RACE, LANGUAGE, AND SEX 
OISCRiMINATION 

Reviewer: David G. CariQ^r 
Associate Dean 
School of Education 
- University of Connecticut 

\ J 

j I his chapter f t^cuses on Supreme Court cases in the area of race, sex, and 
language discrimin;^tit^n. A re\ iew of these will reveal the range of issues 
which has emerged as ii result of tJi^ numerous court decisions. The Court, 
throug'h rendering a variety t>f cJecisions^ concern in>z di^^cr iTiiinatiorr. 
rhiirtejci a somewhat mea ndering icoursf , 

It prov idt»s sonie perspecHi\ Cv /f little rt^nitort, t<^ recall that resistance to 
segregiition ;is a significar>t liTo^k in the move toward Tniegrati<^n did not 
commence in 1954 with the Br<y\\ ri / deci'^i<'>rK but wea \es thrr^ugh t he historic 
tahric <^t this coLmfry. In retrospect one sees ihat when the S\ipreme C ourt 
ruled that se:gregation <'>f school children c^n the basis of race w^s 
unci^nsiitut ic^na K the C\>nst it ut ion changed much more significantly than the 
sch<^<^ls. In practice, the decision failed. ;is Brawn //(|QSS>did. to inspire 
■ reform in the scht^ols ''with all deliheriUe speed " 

Inuring the ve^ir following Bfowh fl. the Supreme Court refrained from 
active-involvement in the desegregalionr process; father it relied on the Io,wer 
courts to bring about desegregation process "with aU deliberate speed." But 
c<incerned with the slow rate of progress, the Court, ori May 27. 1968, 
rendered its Green \\ County School Boarc/ dGCtsxon. and setnhe s^age for a 
new era in school desegregation. T his ruling brought to an^rid the so-called 
*Mreedom of choice"* options as the predominant means of implementing 
desegregation because they had utterly failed to bring about desegregation in 
the South. 

Although tHe Court did not rule inGreen ihixi frecd^om of choice plans were 
unconstitutional, it did state '*the burden on a school board today is to come 
forward with a plan that promises realistically to work, and promises 
realistically to work now." The criterion used to determine success was the 
existence of a plan to achieve desegregation. 

^ The Court went on to say that if other reasonable way** to bring about.a 
"^unitary, non racial^ school system exist, freedom of choice must be held 
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unacceptable." Therefore, the school board was directed to take steps that 
would change *'black" and "white^^ sch<KWs into schools without those 
adjectives. * *^ J * " . 

It was in Green that the Court first adopted the percentage of black-white 
students atiending a given school as^ the primary measurement of whether a 
desegregation plan had been effective in achiev inga unitary, nonracial school 
system. Bui instead of reducing the number of desegregation cases, the (/rem 
decision aciualTy increased the litigation as school s\stcms began tg avail 
themselves of the apparent Uiopholes lell by that decision. F hesc k\opboles 
incl^ided the failure of the Court -to define u hal a w<irking desegregarion plan 
would entail and the failure td specify what a unitary school s\stem was. I he 
ambiguity su r r ouncHng these |vr<> points, genenited confusic^n ;ind further 
litigation. 

It was not until .lune 2<^, 1^70. when the Supremo C^Mirt granted rertif^rarr 
that some of the c(>mplex problems raised in earlier decisions orv busing wore 
addressc<i hederal r:)i strict Court Fudge Jnmes Mr Mi Linn cif r 'harU^ttc. Nt^th 
Ciixt^lina in Swann \ ( harlot le- ^1 r< K ji tjhur\i Hiy^rrf af /fhf4(jfi<ui. had 
rendoted a decision snpp(UTing racMn) balancing tfiat necessitated bn»:iTi^T 
school chiJdo-n in met t (^polita n C harl^Mtr and Mc'kle?\bMrg ( onntv 

When the Siiprer^w* C omt t;rar*te<J t ft t n n t i iri 1 fu- Sw nnn ta^^e, school 
ihstricts over\ where ^saitt^l ^mxiousK' (or its d'Misir>n Wliilo tfie case vsas 
u ru^.M I'f ^r^* ide f a I ion . t ht* t etK' ' a I <v>p » t s ^ *pera f e^'l v\ it h< ^ ut <ion o i le <i irec Mon to ^ 
flu' oxtcTir to v\fiirh hnsint.* <'^»ild usr-'l t*^ rtf''ct fiesrj:: r oi;at ion Iii its 

d'Cls i< 1 n . the *^€fp* *^rS\r ( ' >n ? t * o r> id t t^rl f < * » * t if st t i nir f" of r cr t i \ e t e p s t fia t 
a I^istrict *' 4Mr»t could tal-f tn off!* Mnt» m pnKli<- s<*h'w>l s\str'n to ccasr^ 
Inoctio'ninn a^ a segtega' (i s\sterM In a oa rii»Mons opinion the ( 'Mirt 
discHssctl anrl appro^efl ^evoral mne<lirs uwl spt^c i t i( a 1 1\ npht)<l t f)e 
iriitispcipvin^' uu Inde'Vl in 'M<]iie Mi Miltans (M(hM I he 'supreme < onrt 
entere^P onlv i^nc scipuhuion \n ohiottion t*^ t t a nsporta t i<Mi ot students rtia\ 
have^aliiliu u hen the lime t^V distance of travel is ^ogrcal as to risk either the 
health ot the^chiklren cm signif icantly' impinge on tfic educ^ational prc^cess 
I he court discussed these '^transportation limitations' as toll<->us: ^^1 iniits c^i 
time ot Tra\el uill v;jr\ with man\' factc>rs/butpt obabK none mor e t ha n t he 
age t>{ the siudefits/" f h e Supreme C^^Trrt lustit^es noted that bus 
iranspc^riaiion had been an ^^integral part of the public educatic^n s\siem f(^r 
years and was perhaps t he single m<^st importa'nt factor iri the trap^^ifion from 
the one-rt>oftn school house to the c<^ns<^lidated school In 1^76. 43^ V of all 
schot^t siuder^s wore bi 1^*^(1 . but on |\ V them v\<Me f>nscd lor desegregation 
purposes. 

Reaction concerning the Supreme ( Ourt's ruling in Swann came quickly. 
ar>d those opposing busing prcvposed a number (^f aheiaiate means tV-^r limiting 

elimmaling it Bc^lh Congress and tfie Fxecut iv e "hr'ancti liave. irigeneral. 
resistetl c<.)n rt. -ordered <1esegregat icni in^oKing busing j^ince Vhe 
decision. 

While S\\e/n/f can be ^levved as being represental i\ e^'ot cA* /are cases, the 
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Supreme Court's involvement with a school s'ystem where segregation had 
never beerf law, but segregated schobls existed nonetheless {tie fact came 
abx>ut in Keyes \\ School DisirU t No. L Defw er. Co/or^^/tJ ( 1 973). This case Is 
significant for two additional reasons. First, it sought to eliminate segregation 
by crossing school district boundaries which involved 'an increase in court- 
ordered transportation of students. Next, the Court required the desegrega- 
tion plan to rellect the bilingual-bicultural, needs of Hispano- Americans. By. 
contrast. In 1974. when the Supreme Court heard' arguments on the MiUiken 

Bradley ck\^^^ the majority and dissenting justices agreed that the actions of 
the Detroit School Board and the State of Michigan contributed to the 
perpetuation of segregation. However. /1;ince no basis was established 
concerning inter-district violation of desegregation ^^Sj^^^ remedy 
requiring inter-district participation was "unsupported by ^pord evidence." 

Another aspect of discriminat ion emerged when the Court heard luiu v, 
:\'h ho/s. This case and others moved beyond the melting pot notion of racial 
integration and moved toward the idea that schools must adapt to meet the 
language and other needs of the students. 

Sex discrimination represents the most rec'ent area with which theXVurt 
has becf^me increasingly involved. Although th'^ cM*^es in t>Ms ar^^a are few, it 
• appears I <^ be an area of increasing litigation. 

The coritemporarv judicial land-i'^ape 1; clultered v^ith decrees, many of 
which are ennieshed in c^ntn^versv F alse liability :mu1 remedy cp'eKts'persist 
aTid new issues emerge as rtmrc conn rulings ai*- dj^ided FaCh case 
oorK^erninp discrimination rTuist be interpreted vvit>iin t4>e liiYnted context of 
the specific facts of th;vt case. T his is not sav tluu principles of la w ha ve rmt 
been established . onK that i\yr r ofti v i f \ i^i *-:»c < mic that it iist he 

viewed individually. 

I he one constant which wir> be found in all of tlk* cases reviewed is the 
courts urivvaverip^ suppcSrt of justice. However, because iudicial decisions 
frequently raise a^n umber of questions, speculation as to the future of 
discrimination efforts by (he Court should be made witti caution. 

PI.F^SSY V- FERGUSON, 163 U.S. 537 (1896)* ^ 

racfs: A man who vvas ^ i^izen of the llnited States and a resident'of^ 

Louisiana challenged. a Louisiana law which required railway 
companies to provide separate«but-eq ual facilities to -whites 
and to blacks and which provided criminal penalties for 
passengers who insisted on being seated in a car^iot reserved for 
their own race 



Hdiding: ^"^^^^i^^ J) The law requiring segregation of the races in railway cars 
* Reversed by Brn\K n v Board af Education C Brow^n V ) infra, 
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and providing for separate-but-equiil facilities for both whiles 
and blacks is constitutionaL « 



Bases: 



(1) rhe^'Ihirtcenth Amendment abolished-slaver^ , but is not a 
bar to actions short of involuntary servitude which may 
nevertheless burden the black race. (2) The Fourteejith 
Amendment prohibits the state from making any law which 
impairs the life, liberty, or property i^ltdrest of any person under 
the jurisdiction of the United State's. Although this Amend- 
ment requires equality between the races before the law, it di^es 
not req uire the social comingling ol the races or the abt^tit ion of 
social distinctions based on skin coh^r. 



GUMMING V. RIGHMONO r01»NTV BOARO OF FOIJCATION, 175 
U,S. 578 f18^9) 



A state law f 
educMt iona 1 
local schc^ol 
s^Tvcd sixty 
sch<w>i for \^ 
r he schoi'*! 
h<>stilit\ Xk^w 
ch<Mce bet ^ 



equired the provisior^ of separa t^-but-^^^a^ public 
facilities to child ren of hoth races.. However, the 
bf>ar<i ceased <^peration r>f the high scho<i| which 
black siiudents, whil*^ f ontir\uing tc^ support \ high 
hite gi'ls and to aid a high sc hool f<>r. whitV h'>ys 
bf>aNl rUiuned the»r action was caused n<>t by 
ard hUu^k^' h\!t bv lack <^f fund*; vAbirh obliged a 



Basi[ 



(QxO) It \< c;f>n'!t itntionaJly per tjussi ^>le f<^r a sch<><^l district to 
provide a high -school ediicatir>n ^or white children but n<>t foi 
black children where the TeaK<*i^ l;i^^k of fnnd^ rnttuM thnii 
hostilit'v toward the black r;»re 

f 

Absent the state's clear and unmistakable disregard of rights 
secured by the C^onstitution. federal interference with a slate 
program public education cannot be justified. The board's 
action in closing the black highjiishool for lack of funds was not 
an arbitrary denial of equa^t rea tment under the law such as is 
prohibited bv the equal protection clause of the Fourteenth 
Amendment 



FARRINGTON v. TQKIKSHICF, 273 |T.S, 2fl4 (1927) 



Facts: 



N\merous private Japanese language schools challenged as 
urfcTrVistitutional a Hawaiian statute which requir^ schools 
j'onducted in languages ot^yer than Fnglish or Hawaiian to 
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0»i 



H aiding: 



obtain a written permit and to pay an annual fee of $ LOO pel 
pupil lo the IX^partmeni of Public Instruction. Other sections 
of the ^taiutc limited the hours of instruction, tHe subjeclx 
taught, and texts used. The statute also required tHat students 
reach a certain age and level of academic achieverhent before 
being permitted to attend a foreign language school. . _ 

' ■ i 

(9x0) A state law which gives affirmative direct ions concerning 
the intimate and essential details of private schools and which 
entrusts their coniroT to public officers and denies both owners 
and patrons reasona-ble choice^^d discretion with respect to 
teachers, curriculum, and texts is unconstitutional. ^ 



Bases: 



The Fifth Amend men] provides that no person shall be 
deprived of life, liberty, <ir property without due process of law 
imd applies lo the federal government and to the governments 
of (edcral territories. (I) I he pervasive regulation of private 
s.ch(M>ls mandated by the statute in quc^tic^n infringes on the 
pri-)pert \' interests of the foreign language schools since it would 
prohnbly destr <>\ rn<^st ot thorn. (2) T he stiitutc infringes V^n the 
libert\ interJt^ts <>t parents wh<^ wish their children to be 
inslruetcd in a (<^rcign language since it severelv burdens and 
liniTts S;uch instruction (^) T lie stjiiute ran not he jiist ified by an 
o\orfi<iing j^ihlic intefos^ an^t is.thcreroro an unreasonable 
infF<ngoment on pr4>p*M»\ ;m>H liN-^ity It^*- '-^kT: \y\ \ \iA\\x\i^\^ of 



r 



R4( 27S M S 7« (1Q77) 



Halting: 



T he superintendent of-ecJucation of M issisAippi excluded Gong 
I um s daughterTrorn attending a white school because she Was 
not a member of the U^hitc race. T he superintendent was ^^cttng 
pursuant to the stale constitutional provision which states: 
■ *[S]eparaie schools shall be maintained for children of the 
V^^ile and colored races,** \ 

(9x0) No right oC a Chinese citi/en is infringed by classifying 
: him her for purposes of education with black thildren and 
denying him / her the right to attend schools establishedjfor tlW 
white race, - 



Basis: 



A state may regulatp the method of prov(am^ for the education 
of its youth at public expense. The establishment of separate 
schools for white and black students is permrtted. The 
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separation between white and yellow students is not treated 
dif ferently. The decision to place Chinese students in t-he black 
' schools ^s within the state's authority to regulate its public 

■ schools a\d does not conflict with the Fourteenth Amendment. 

SWEATT v. PAINTER/ 339 U.S. ^29 (1950) * ^ - 




A black student was denied admission tti the state-s'upporterd 
Uhiversfty of Texits Law School solely on the basis of race. 
Slate law prohibited the admission of blacksto the urtiversUy of 
which the law school was a part. Under a court order to afford 
the student a legal education. Texa^s created a separate law 
>chobl for blacks. The new school was not the equal of the 
^niversity law school in many respects ranging from si/e to such 
intangible qualities as reputation of faculty and" alumni. 
standi.ng in the communiiy. traditions, and prestige. In 
addition, the black law school could not enrt>ll whites. The 
black studentVeJused to enroll in the new lav '=<-li<>ol h od Jpe? r 

(9x0) The legal e<4^atif>n i^frered to the black student hy the 
state is nt^t sitbsta ntiall v e<:jual tc^ that wJiich he would roccive if 
admiiicd l'<> tht' tln^ersit%- a'i Texas I.a^v S^^h(>ql and. if 
qualified, the student rtiniM \^v nd TTiitteci t<> tho I.' ti i \ ^-r sitv of 
I*"xa*i I.aw^cb<^ol 



'^'^^'^ 'he equal protection clause of the Fourteenth Amendment 

prohiPTTts sjate action which discrim^inates against persons on 
the basis of race. The law school education offered to blacks by 
Texas is inferiorlo that offered to whites in many tangible and 
mlangible ways. These considerations make it mandatory , that 
Texas admit blacks to its previously ail-while lew school, 

MCLAI RIN V. OKLAHOMA ' STATE REGENTS FOR HIGHER 
EDUCATION, 339 U.S. 637 (1950) 



A black citizen of Oklahoma was admitted to the graduate 
school of the state university as a doctoral candidate. A, state 
law reqii^d that blacks be admitted to white educational 
programs-^Jy^vhen comparable programs were unavailable at 
black^st^»)llegts^nd thaftheif education was to contirme on 
^ segreg^Btd h^i^is. In a"ccord with this law, the student Was 
assigned isolated seats in the classroorns, library, and cafeteria. 
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Holding: 



BROWN V. 



In this ^Qase, he -challeiiged , the contjtitfl^ of the 

restrictions on t^is university attendance, / - J 

(^0) A student adrnitte^to a state g^dtrale school , must 
receive*equal treatment. The state may discq^nate against 
'students on a racial basis by isolating^in^^rity group^students 
from the majority of the student body. 

The - Fourteenth Amendmefit prohibits state * a^;* ion which' 
v-^arbitrarily denies a person or group ipqual protection of the law, > 
The restrictions >irnpbsed on^the student because of his race 
impair his'abUity to pf^rsue his e3ucation-and deny him, ecfual 
protection of the law. ' 

BOARD OF EDUCATION, 347 U.S. 483 (1954) CBrown r^) 

Sour separate cases from tlj^tates^f Kansas, South Carolina, 
Virginia, and Dele ware^we^ consolidated 4nd de#ided^ in this 
case. In each of the cases, black students sought admission to 
the public schools of their community on a non-segregated 
bi^sis. Kan^^as. hy state taw, permitted but not require 

segregated . schools. South Carolina, Virginia, and Delaware 
had state constitutional and statutory provisions whicfj 
required the segregation of blacks and whites in piiblic schools. 
Statt? re*;j(^ents and taxpi^ers' who were chaflen'gingllTese la Wi^ 
were derued ^elief^/except yn the Delaware <Jfc>e. The courts 
denying relief relied on the "separate but^jual" doctrine 
announced by the/Court in Plessy y, Ferguson (supra}. That 
ca^e stated that CGoistitutionally required equality of treatrhent 
is attained when the races are' proyided substantially/ equal, 
although separate .facilities. The Delawaf^ court granXjd "relief 
because the scho(?fs which blaclc children attended in that ai^a 
were substantially inferior. Therefore^ the ^separate but^uaP* 
doctrine could apt validate Delaware's system. 



Holding: 



B^asis: 



(*9x0^* .Students ^nnot be discrifninated against in their, 
admittance to tlie public schools on the bas/is pf race, - , 

Yhe Fourteenth ArtiendThent guarantees that students receive 
equal protection of the laws. The states' segregation of children 
ip public schools solely on the basis of race deprives minority 
children of eqyal educational opportunities, even though the 
puh^^^cal facilities^ and other tangible' factors may be eq^uaK 
ThA.-jjfe^&4t^^ systems violate the^equal protection 

clause pfjt he Fourteenth Arnendment. 
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BOLLING V. SHARPE, 347 1>.S. 497 (1954) 



F acts: 



Holding. 




Black children in Washington, D. C,, were reused adrniss4on to 
public schools attended by whije chiJdren solely on (he basis of 
race. They challenged the constitutionality of the segregation of 
» t^he puWic schools of the District of Columbia. 

^ \ 

9x0) The federal government may not discriminate against the 
chool children of Washington, l^.C\, on the basis of race. 



J3ases.\ 



(1) The Fifth Amendment prohibits the federal government's 
denial of due process of taw to the people. Since racial 
Segregation servq;*; no acceptable governmental purpose, the 
denial of liberty to^black school children in order-J^^^hieve 
separation of the races is unconstitutiorral, (2) The Constitu- 
tion, in the Fourteenth^ Amendment, prohibits the states from 
maintaining racially segregated public schools. It is un- 
thinkable rhat the same Constitution would impose a lesser 
duty on^the federal government. « - 



BROWN V. BOARD OF EDUCATION, 349 U.S. 294 (1955) C'Brown IV) 



Facts: 



Brv^wn I (supra) declared the fundamental principle that racfal 
discrimination in public e^cati^n is unconstitutional. All 
provisipns of federal, state, or local law requiring or permitting 
such discrimination must yield to this principle. Because of the 
complexities involved in moving from a dual, segregated 
system to a unitary ?iystem of public^education., the Court here 
considere^a t he suggestions of the parties involved, and of state 
and fedeiil attorney.< general. The Court then returned the 
cases to the local feder?il courts, from which they had come, for ^ 
action in accord with tt^** rolIr>v\ifig pnidplifies and with tlif 



(9x0) (1) Local school authorities have the primary respon- 
»^ihiiity for implementing the Brnw njl decision, T he function of 
the federal courts is to decide whether a school bcfard is 
complyvng in good faith ar>d to reconcile the public inj^rest in 
orderly and effective transition to^constitutional school systems 
with the constitutional requirements themselves. (2) However, 
the principle equal ^ueational opportunity cannot yield 
simply because of public dfsagreement. A. ''prompt and 
reasonab'Te start"' toward full compliance must be made and 
compliance rnust proceed *'with all deliberate speed." 
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Basis: 



( CxfpKR V. AARON, 358 U.S. I (1958)' 



' . . J ' ' * * 

I he Fourteenth Amendmerrt, as interpreted in Brown A 
guarantees students equal pro^lection of the laws and requires 



that racially segiegated 
x-t>nstitutional. 



public . schoolsS be 



declared un- 



Fads: 



I i aiding. 



Basis: 



Ir^ compliance with the Brown decisions (supra), the Little 
Kock. Arkansas, School Board developed a plan for the 
gradual desegregation o( the public schools. .The^plah callqpfl for 
e adtTiission of nine blacks to a pieviously all-white high 
school, f he state legislature passed laws ^fntended to thwart 
implcmentiition o( i he plan and the Governor dispatched 
» ti^oops to keep the black students from entering the high school. 
I he. public violently opposed t|;ie desegregation of the high 
schot^l and the blacks were able to attend the school only under 
tht; protection of federal troops and a't serious risk^tp their 
safety. In t his case, t he school board sought to postpone 
i m piemen taii<in of t he^'desegregation plan because of the 
severity i>l the negative reaction to it. 

; (S/ 1x0) Public ht^stility, especially when encouraged b^Mhe acts 
.t^t the state legislature and other state off^ials. cannot justify 
the postf><Tnement of implementation. of school desegregation 
plans. • , * 

I^he h-ourteenth Amendment, as interpreted by the Brown 
decisions, is the supreme. law of the land and Article V I of the 
l;.S.' Constitution makes it binding on the states. The 
f'ourteenth Amendment prc^hlbits state action which denies 
people equal protection the law. I hnss state support of 
segregated public;* '^chooU is prohibited b\ the F <nuteenth 
Amend ment 



^;C>SS V. BO;4fRn of FDI C ATION. 373 IT S. 683 (1963) 



I w<^ lennessee schools boards proposed desegregation plans 
which provided for the re/oning of school districts without 
rt^ferenctNo race. Each plan also^onlained a transfer provision 
under which any student would be permitted, solely on the basis 
of his her rfwVi r^ic^ and the racial composition of the school to 
which he/she was assigned by virtue of re/oning. to transfer 
Tt^^m such a school where he she would be in the racial minority 
back to his her former segregated school. The transfer 
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provisions clcurlv worked lo move students in one direction, 
across raciallv neutral zoning lines and back into segregated 
.schools. Black students challenged the '-validity ol these 
desegregalion plans.- ... ^ ^ 

Holding: ' " (9x0) No olTicial transfer plan which works to produce racially 
segregated schools and which' is based on racial lactors can be 
valid. 

• ■ > ■ - - . 

Basis' l/c I ouriccnth Amendment prohibits state action which 

denies equal protection cM' the law. State action crealmg or 
• ' Aiiaintaining .segregated public schools is prohibited uijdcr this 

/ Amendment. • / 

(iRIhUN V. C Ol NTV SC HOOl. BOARD, 377 I S. 218 (1964) 



I acta. 



Holding: 




Basix: 



In 1954. Bntwn / (supra) held that Virginia school segregation 
laws ^ere unconstilutiontil and ordered that black students in 
Princ? r.dward County be admitted lo the public schools oiv» • 
Kaciallv nondiscriminatory basics "with alKdeliberate .speed." ' 
Aaced with an order to desegregate. #ie coumy school' board 
rSilused. in 1959. to appropriate funds for the operation ol 
puf lie -FrchVols. However, tax credits were, gi-yen lor con- 
tributions to private white schools. "1 he .. si Adenls in these 
private^ schools became eligible for county and state tuition 
grants in 19W). Public schools continued \o operate elsewhere in 
Virginia. The local tedc.ral court orderer:! the reopening of the 
public 'schot>ls. The viilic^it Vof this court order s^iis in question 
here 

(7 2x0) I ho school b»>ard\s acti<Mi in closing o^inty publ^ic 
schools while at the same time giving state financial iu^istance 
vvhite. private sch(.M^l students is unconstiffit iona I. l/he time 
for mere ''deliberate speed" has run out and that phrase can no 
longer jiistifv the denial ot equal educational opportunity lo 
black students. I he l<^<'al court ma\ order the roopenin-g of the 
public schools. 

The equal protection clause of the ^"ourieenih Amsjndn^ent 
requires that the states provide equal educational opportuTuty 
to black and to white situdents. The closing cj^ public schools 
while state financial aid is givei^^ white, j^rivate .school 
student's in the same county denies blacl<<childr|n equal 
edu(;£itional opportunity and is therefore unconstitutional. 
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BRADl. 

3»2 li.S. 

■ 

f^'acls: 



Holding: 



V 

Bases: 



f 03 (1965) ("BradUy /"J , ' 

PUips f<|r desegregatingijvo school systems were approved by ' 

■ or^ „ T" ''"^^""^^ "^"^ no. contain provisions 

' dis.ricL ^ assignment of scho'ol teachers wittiy; the 

(9x0 per curiam) ( I ) The assignment of faculty on a nonrac'i^ ' 
bas.s .s an .mportant-'factbr and m^k be considered in a 
- ^cscgrcgat.on plan. (2) Evidentiary beafings should Ife provict., 

(0 The Fourteenth Amendment, as interpreted m the Brc.wn 
dcc.s.ons (yupraj. requires desegregation of the public schools 
pr^-ously segregated by law or by state action. Racially neutral 
.a^nment of teachers, when proposed by those seeking to 

Uo;T2TTh "^""^'- " " factor which merits serious considerl- 
uon (2) The. Court was.unable to decide on the merits of the 
ca.se because at the district court level there had not been a full . 
evidentiary hearing on the i.s<;ue. 



HOCKRs V. pal; I 

Facts: ' 



Basis: 
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382 f^S. 198 (1965) 

/he dcscgregatron plan adopted by the school system was a 
grade a year" plan. This meant that some high .school students 
were still attending .segregated classes. The blacks i,ttended a 
high sxrhcol wh.ch did not iiave the range of courses offered at 
the white high .school, in this case, black students challenged 
th.s.vi^ nation and aUo the ailocmion o( n.cn Itv ar m 1 1 grade levels 
'^n a racial hnsis, 

m 

(V4x() per curiam).(I) Where equal course offerings are not« 
available to black students in grades that have not yet been 
desegregated under a -grade a year"' plan, the black students 
must be admitted immediately to the white school which has a 
superior curriculum. (2) T he racia I a llocation of teachers denies 
students an equal educational opportunity and is un- 
constitutional. .Students sleeking desegregation of the scKool 
system are entltJed to a hearing at which the Itasis of teacher 
allocation can be established. 

The Fourteenth Amendment as interpreted in the Broxvn 
.dec.s.oDS (supra) require^, at this date. im™f«iate establish- 
ment of unitary school sy.stems in tlrose ^s^ricts previously 
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segregated by lajv or by state iqtion. The time for "all deliberate 
si^ed has passed. 1. ^ , 

■• - " . » ' ' ^ ■ - ' 

GRiKE^ V. COUNTY SCHOOL BOARD, 391 U S. 430 (1968) 

■ •• * • ' ■ , ■ ■ _ ■ . . J v_ 

jThe New Kent <5^unty sohool s:i^stem in ViVginia was serving 
about 1.300 students, approxjfriately^^lf of which were black 
T here was ho residentialsegregaiion inthe county an^l persons 
of both races resided throughout. The school system had- only 
tw^ schools, oneTor whiles and one for blacks. Each school 




r 



•i. . . <^. 



sierved the^ whole county and 21. buses traveled, overlapping, 
routes in order to/lnan^pprt-^judMits to segregated da-sses. In 
1965, the scljopl board, in ord^e^p remain eligible for federal 
. financial,, ai*, adopted a "freedom" of choice" plan for 
.desegrega.t:ing the schools. The ^.lan permitted students, except 
thdse entering the ftrst and eighth grades, to choose annually 
between schopjp. Those Vibt choosing were assigned to the 
school they hal^previpusly attended. First and eighth graders 
had to affirmatively choQse a school. During the plan's three 
years of operation no .white >stuclent had chosen to attend the- 
all-black school, and althou|h I 15 blacks had enrolled in the 
formerly all-white school. 85% of the black students in the 
system still attended the all-black school. The adequacy of this 
desegregation plan was challehged'.in this case. 

Holding: (9x0^ A "freedom of choice" plan, wben Established in a district 

with a long history of segregated schooling, offers Little real 
promise that the required, unitary,, nonsegregated school 
system will be established. A desegregation plan that is * 
ineffective must be discontinued and an effective"jdan must be 
„ established 

Ba^is: ^ Tha^Fourteenth Amendment,^interprete4 in ihe Brown ' 
decisions (supra) requires unitary, desegregated school 

■ systems. Jhirteen years after the Brown decisions, ineffective 
plans puse intolerable delay. Effective plans rriu.st be adopted 
immediately .so thai the Fourteenth Amendm-ent requirement 

' of equal protecMoti under the law for black stuc^ents can be m^.^ 

MONROE v-^OARD OF COMMISSIONERS, 391 U.S. 450 (196») 

facts: In an effort to desegregate its elementary and juniqr high school 

.systems, the City of Tucson instituted a CTree-transfer" plan 
^ which permitted a cHilc/, after registering in hi's/her assigned 
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Holding: 




school in his/ he\ attendance /.oheW Ira^fer freely to another 
school of., his/ her, choice if space ^le^'e available. After three 
years of operation^£>T the plan, the one'blacKjunior high school 
in the sy/tem <vak \till completely black; QnVof the two-whjite 
jiihior high schoolsWas still almost all^hiteVaQd three of the 
eighfelemehtary schools werejstill attended onlVby blacks. The 
black children* chkllertged the adequacy of thisYlan and of fhe 
school ^board's efVdrtsVto meet its responsibi\ty to effect a 
•transition to a unitary ^chopl system. 

(9x0) A free-transfer pl^ "^hich does not result in effective 
desegregation is inadequatVdnd does not con^jtitut^ compliance 
'With the order creating in the school board an aftutaUrive-diiTSr' 
to. convert to a unitary^chdol system. | 

Basis: iSo it^ficial transfer plan provision, of w|ich racial 

'segregation is the inevitable coriseqvience,aTiay stan| un'der the 
/ , Fqvjrteenth Amendment. If it cAnnot be shown that a trans.fer 

; pl^n-will further, rather than dpJay,-, covers ion to a uiiit4£^ 
' ^. nonracial, nondiscriminatory school system, it is unacceptable 

. ; ■ . I 

UNITED STATES vi-MONTGOMERY COUNlTV BOARD.6 
EDtrCATION, 395 U.S. 225 (1969) ' 

From 1964 to, 1969, tHe 1 oca M i strict court wo rke4-to. push' the 
desegregation . ofahe county's schools. The general ij^attern was 
orie of tdHenism^and delay on the part of the schoo|board ^nd ^ 
patience and persistence on the part of thecoui^t. Thenonracial 
q3lojcatiop of fa,dulty was a facet of the program:' which, wa.^. ^ 
especially lagging. The'-'coulH finally ordered th^- nonF^cial 
aiUocation of f>^clilty ^nd required school board fcomplia nee 
with definite' mathematical ratios. The reliance on - 
mathe'matirMl ratw^*; wn--- challenp^eH hv the stbool ^o:»rd in this 
casf " 1 ■■' * • 

(9x0) In view of the pattern of lagging Compliance by t he school 
board and the judge's record orfairncss and -ptXtience. the rie^i^^ 
for specifrc goajs is evi(^ent and the numerical ratios are proper 
guidelines for desegregation .• , ' 

*The Fourteenths Amendment lirohibits state, action denying-. . 
'people equal protection Jof the law. and, as interpreted by thte 
Brown decision r^wpra;,, requires the establishment afnonracial 
school systems in those districts previously segreg'ated by law or 
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Facts: 



Holding: 



Basis: 
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by state actiog. TKe nqniiacial assignment oC faculty is pai t of 
this lequiiement. 

ALEXANDER v. HOLMES COt NTY BOARD Of EDUC ATION, 396 
l .S. 19 (1969) ii " ' 



Facts: 



Hold'mg: 



Basis: 




The Filth Circuit Court* of 'Appeals gi:anted a motion tor 
additional time and delayed implementation of an cai licr order 
mandating desegregation in'some, Mississippi school districts 
educating thousands of children. This delay \S,as.challenged in 
this case. ' • » ^ 

{9.\0 pci cthiam) Delay can. no longer be loletated and the 
Couvyo^ Appeals must order immediate desegi egation of the 
school districts. Modifications of and objections tp^-the ordei 
may be considered while the order :fis. implemented, but the 
imf^lcrh^ntation ca'nnot be d.elayed ii^ny longer. ^ 

Ihe equality of cducaiieinal opportunity required b> the 
Foui't'eenth Amendment and by the decision rs^//;/Y/;can 

no longer be delayed. The rights oJ' bhick students must be - 
suppo/i:pd by the courts. [Delays should n<it be granted and 
^ amendments to desegregation plans m.ust be reviewed by the 
courts and (Permitted only if t hey will work to f urther the goal ol 
desegregation. ' ^ ' 



DOWKI.I V. BOARD OF KDl C ATION, 3<>6 I S 269 (1969) 



I he school board s desegregation pr<^p(^sal lor immediate 
a lterati(ififc<^t school attendance /<^nes was approved by t he tria 1 
COM! t. and thc^c+iool board was order ed to submit comprehen 
si\o plans for the de'segi egation of the entire school system, 
t^pi>r^ being cha|lc5nged. the order approving the attendance 
/onr chang*-s w.is \acated by the court <^f appeals, which stated 
that actic-in vihonkl av\Mit the adoption oJ the comprehensive 
plan I t)^^ roiMt •♦rM'^ ^dK; <-^>< i-riort wuK f liallrritrcd bl;ic4< 
^t I kIo nts 



Basis: 
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The immediate chnmjie of attenctance /ones t<) promote 
desegregation should be permitted, pending formula^i<>n of i\ 
Ci'jmprehensivt? desegregation pi:^tn ' 



I he Foui tcenth Amendment requires, at this late (h»te, 
immediate desegregation of school systems segregated by state 



H7 



action* Desegregation orders are to be^ implemented pending 
appeal, as furthdr delay can no longer be tolerated* 



CARTER V. WEST FELICIANA PARISH SCHOOL BOARD, 396 LI.S: 
. 290 (1970) ^ ^ 



\ Fads: Soon after the. Court in AlexanCt^r v. Hairnet Coti^ty Board of 

"^kciucation (supra) vacated a lower court order granting a three^ 
month'delay in desegregation and mandated immediate'action, 
the Fifth Circuit Court of Appeals decided Sing/efon v,^ 
- Jackson Municipal Separate Schjefb/ Distric t. 419 F, 2d 121 U 

^ (5th Cir, 1959), Thj^s case was a cpnsolidation of sixteen major 

school cases and involved htitidreds of thousands of school 
children. The Fifth Circuit was reluctant to require relocation 
^: of these children in the rr^ddle of an ongoinjj^schnol year and 

therefore required desegregaft6n o/ faculties^ facilities, ac- 
tivilies. staff and transportation no latei^than February 1 , 1970, 
but delayed ^integration of the student bodies until the 
' beginning of the next school year. Here, an order was sought to 
reverse the order to delay student integration. 

Holding: (1, 2/4: 2x0 per curiam) Immediate desegregation of the 

student bodies is required. A maximum period of eight weeks is 
allowed for implementation of this order, *^ . r ^ 

Basis: 1 he Fourteenth Amendment's equal protection clause requires * 

desegregation of public school systems where such segregation 
is caused or supported by the state action. The time for "all 
^ deliberate speed" ifi past. Compliance with constitutional^^^ 

irements mii«ct |^^V^m mediate arjxl^omplete 

GRIGCSt V niFKF FOWKR CO., 401 ILS. 424 (1971) I. 




Prior to July 21 1965, when the 1964 Civil Rights Act took 
effect, the Ouke Power C ompany had openlv discriminated on 
the basis of r^^ce in t he hiririgand assignment of employees in its 
Dan River PJant. In^955, the Compa^A began to require that 
employees haveii high scht-^ol diploma for initial assignment to 
any but the h^wcst pai<i. Traditionally black departmerit and for 
transfer to the mgher pa\ing white departme n/s. In 1965. the 
C'timpany began to require that transferees to higher paicf, white 
departments obtain ' satisfaclory sci>re:> on professionally- 
prepared general aptitude tests as well. It was shown that whites 
wh6 met neither of.^hese criteria had been adequately 
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' ' * per^rming jobs in the higher paid departments fo.rydars. Biack ' ; 

employees challenged these diploma and testing requirements 
' which tend to render a disproportionate number of blacks 
ineligible for employment and transfer-. . • ' 

■ ^ ' ■ 

Holding: (8x0) Diploma or degree requirements ^nd generalized aptitudfe 

tests cannot be used when they worlc to disqualify a / 

' . disproportionate nuniber of minority groupvfnernbers unless 

the employer can show a direct cd.rjreIat!on between th& skills j 
tested and adequate on-the-job performance. The requirements f 
hjere in quest ion^have not been shown to be directly related to 
job performance and arfe therefore invafid. 

•J 

Basis: ^ - Title Vif section 703 (h) of the Civil Rights Act of 1964 
prohibits en>ployers from using tests and djjplorna requirements 
.which work to disqualify a disproportionate number of 
minority group members unless such tests kre shown, to be 
^ * directly indicative of the ability to perform adequately on the 

job. - 

■ K 

WILLIAMS V. m'cNAIR,3I6F. Supp. 134(D.S.C. 1970),fljCrV/, 
40rLJ.S.'^5l (1971) r 

f \ ' * 

^acts: The South Carolin^i syst&m of higher ediication consists of 

eir^ht collegt^ and universities. Most of these institufT^ns are co- 
educatidnafDut one has historically been lirnitedJo4nales and y 
-■- another. thc.<^Uege at issue in this cascji^ hisioricairy been 

\ > Hmited to ffemales. The college for females specializes i-rrw a 
^ curriculum teaching secretarial and drawing skills as well as 
offering a general liberal arts education. The school for rnales 
offers a gencml ed location and is, in addition, a military school. 
In thiJ^case. rpVile studei^f?; who sought to be degree candidates ^ 

at the gir\<^ school argued that a^sex-based limitation on 
enrollment is per se u nconstitutionalNj hey did not clairrr th a t 
they were denied the opportunity to take any particular course 
of study, nor did they claim that the single-sex p<>Hcy at the 
girlK" school relegated the inen to '«f '^nd^nr.' -.it^ a 
pr e*;ttgK"'US institution. 

jr>eciKtnn: Siimmarilv affirmed (8x!) 

>~ 'Mi. ■ ' 

Hfilding,: (of the three-judge lower, court): Where a- limited number of 

'sjtate;j8uppoi-ted schools which are part of a general co- 
rucational system are restricted to one sex hvcirder to further a 
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progtiim of educatiQn of generally greater. interest tb^bh'e sex, 
thery- is no constitutional violation Afid $n qp^n admissions 
policy will not be ordered. • ' ^ ." - 



Bash: 



Sinfce^the male stufients have access to similar course offerings 

istitutions and since single-sex 
, , a large number of i^esponsible. 
educators, the state Q»^ratton of single-;sex schools in jordef to 
further certain pj:<5grams of study is rational and is not an 
arbitrar:?^deiiial of the Fourteenth. Amendment's guarantee of 
equal protection of the laws. - * 



SWANN V. CHAKI.OTTK-MtC Kl 
KDl C ATfpN, 402 I .S. I (I97I) 



RG BOARD OF 



Facts: 




r 



The Charlotte-Mecklenburg school system, with, a student 
body which was 71<7f- white and 299c black remained largelyS;^ 
segregated in 1969. despite a 1^65 desegregation- plan based - 
upon geographic zoning with a free-transfer provision. After 
the school board failed to pr.oducc a new plan, one was imposed 
. by the district court. This plan grouped several outlving 
elementai^ schools with each black inner, city school 'and 
requy-ed extensive busing. The plan alsd required tf^at as man> 
. ^schools. as practica>ble renect the 71 29 white black ratio then^ 
^ existing in the distfict as a*whole. Here, the new plan was 
challepgpd as toci burdensome. ' * . 

(9x0) When !*ch<uil authorittes fail to^evise effective remedies 
for state-imposed segregation., the district courts, have broad^ 
discretion to fashion a remedy that will assure transition to a 
unitary school system. ( 1 ):pistrict courts may ct^nst itutionally 
order that teach<-r^ be assigned to achieve h certain degree of 
facult\ desegregation. (2) District cofirts mfiv forbid patterns of 
schoof cr^nstrucfion and^ abandonment .'which serve to 
perpotun te or ree-^t:, blish a d)jal system. (?) Racial quotas, when 
u.sed no< as inHe^ihle requirements but if s a starting point for 
the shaping of a desegregation pl;in, may be imptised by th'e 
courts Once des^-gregation is achieved, schotil boards will nAi 
be required to >^ake yearly adjustments in the racial 
compositKui ol student bodies. (4) District courts may alter 
school attendance zones, may group and pair -noncontiguous 
zones, and may require. busii»g to a .school not closest to the 
students' homes in order to achieve desegregation. Only when ^ 
the travel time is ex>cessive win objections to busing for 
. integration fee sustained. ■ ^ ■ 

> 90* 
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The equal protectton clause of the Fourteenth Amend meht 
interpreted in Brown I (supra) forbids st^te segregat^ion pfr! ■ 
public schoobi on. the ba^jis of- cace. Wtien school aiitriontie?'' 
default in their obligation to provide acceptable remedies, ' 
dits^ict courts have bro^id power to fashio.n a rerriedy that \yiU ,* 
re a unitary school system.^ ' ' . r ' . 



as 



DAVIS V. BOARCrOF 'sCHOOL\CQ[VIIVIISSION ERS, 
402, UiS^l j[>1971) 4 



Facts: 



Basis: 



The 'metropolitan area of Mobil.e, Alabama; is divided by\a 
maji>r norih-sT^uth highway. About 94% of the black students 
in the metroRolil^n are& live east of the highway. The schoolsnn 
the western^ectioh were relatively ea^sy to desegregate. 
However, the plan formulated by the Department of Justice 
and approved by the court of appeals resulted in nine nearly all- - 
black schools in the eastern section (servuTg 64% of all of the 
• blacrk elementary school students in the metropolitan area). In 
. addition, over half of the black junior and senior high school 
stud^ts in metropolitan Mobile were attending all-or nearly 
all-black schools. The plan which resulted in this number of 
black schools de£ilt with the eastern and western sections 
separately and did not provide for the movement of students 
across the highway as a means for effective desegregation. In 
this case, the adequacy of the plan was challenged, 

" <9xO) Plans to create constitutionally mandated unitary school 
systerp^are not limited by the n€ighborhood school concept- 
rhe^^^ransition from a segregated to a unitary school system 
shcmld include every effort to achieve actual desegregation. Bus 
transportation and split zoning must bJS given adequate 
consideration by courts in for mulating effective plans and must 
be used when father measures are ineffective. 

The equal protection clause of the Fourteenth Amendment 
creates a pi^em right in black school children to publir 
education frep of state-createcTpr state-su pported segreation. A 
school system tiiat has operated under state segregative policies 
has an immediate duty to^ makt ah effective trajrisitionv to 
uni%3ry schools. The time for ctelay has passed: effective acti6n^ 
is required now. 
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lur- 



. V 



fUcDANliEL V. BARRESI, 402 U.S*. 39 (1971) . ' 

^ ■ ^ ; ■ V ^ . • 

^^acts: The Board of Education of .Clarke C(^unty. Georgia, (with a 

>> - white-blacfe ratio of pupils in the elementary school system of 

approximatt^Iy two-tp-one) devised, a student assignment plan 

'"/■'^'-^'^^Sregating elementary schools. The plan relied primarily 
. , upon geographic attendance /ones drawn to achieve greater 

racial balance. Additionally, the pupils in five heavily blacl 
attendance /ones either walked or were trapspotted by'bus tJ 
schools located in other attendance zones. The resulting blaclA 
elementary enrollment ranged fl-.om 20<H Xo AQf^'i in all by two\ 

schools^where it was 509;. Parents ofthe white students sued to ^ 
enjom the plan's operation, alleging that it violated thcequal 
. protection clause "by treating students differently btsca use of 
the.r race and that transporting pupils i n order to achieve racial 
f . . balance is prohibited >y TitleJV of the Civil Rights Agt." 

Homing: . (9x0) School boards that operate.dua 1 school systems are 
charged with th^e afTfrmative duty tolfke whatever steps might 
necessary, including transporting students based on rac«. to 
cp-nvert to a unitary system in which raciii discrimir/ation 
would -be eliminateti. 



Bases: 



(I) 1 he transition from a dual to a unitary school system will 
almost invariably require that students be assigned differently 
on the basis of race, and the equa^projection clause of the 
^ Amendment requires rather than prohibits this. (2). 

' he plan is not barred by Title IV of the Civil Rights Act since 
the iict is directed only at federal officials and does not restrict 
'^'"f'<-'Hjs in assigning Students wWhin their systems 

GI'FV HI N<; I FF V, rOHN.SON, vt04 I' *; 121^(1971) 

rans: ,c)47. the Californi., Fducntlon Code providfed'for the 

estabhshnuMU of sepjuat'e schocls for stydems of Chinese 
arH-rstry. In the years following repafli of that code section the 
■San r rancisco schoo"! hoard repeiUedly drew school attendance 
/on.>s which tended to perp*^-tn;,te Chinese majority .schools In 
(his case, people of Chinese ancestry sought to stay imptemen- 
tat.on of J, court^approved desegregation plan which would 
alter ihe school attendance of students of Chinese ancestry. 

Holding: (<^ne-judge opinion in dlia mbers): Where school segregation has- 

been fostered by state law and state action, prompt steps to " 
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^efTecttvely desegregate., the schooi system must be taken and 
delay can only be pei mi^Jted in, most .unusual circumstances. 
Sihce nr) such circjumstantes exist in this case, no delay can be^ 



permitted./ 



\ 



Basis: The equal pjotection clause of the Fojarteentb Amendment 

requires that state segregation of education be remedied 
prximptly. The Fourteenth Amendment applies not only to 
'blacks but lo all rcfcogni/.ed minority groups an'^ req^iKes 
desegregation of all iichool systems segregated pursuant to slate 
• law apd action. 

' s • ^ 

SPENCER V. KUgLeR, 326 F. Supp. 1235 (D.N.r. 1971), qff'd., 404 U.S. 



402*7 (1972) 



Fads: 



Holding: 



Basis. 



Ne^ Jersey s'tatc law creates municipal school districts whose 
boundaries' coineide with municipal boundaries. Housing 
patterns and population shifts caused sorne municipalities and, 
theiefore, some school districts to have a preponderance of 
black students. In this case, black students challenging this 
system of school dislrictitag sought redisiricting ibr the purpose 
Hi?f desegregation and remedial progiams ^for black districts 
presently i^egre^aied. 

Summarily affirmed (8x1) . " 

(of the thre<|-jucige lower court): A state law establishing a 

reasonable system of school districting that is not segregative in 

intent is constitutional even though subsequent population 

shifts result in c/e facfo school segregation under the system so 

* 

established. 

(of the lower court decision): T he equal protection clause of the 
hourteenth Amendment prohibits state action which 
deliberately establishes* or aids racially segregated schools. 
However, in the absence of intentional governmental 
segregative action, federal courts cannot alter the assignment of 
students in order to remedy racial imbalance caused by 
population shifts. ^ 



JEKFERSON PARISH SCHOOL BOARD v. DANDRIDGE, 404 U.S- 
1219(1971) 



Facts: 



In 197 I , after seven years of litigation, the school board, which 



J. on 



had I cpcatcdf> .biilkcd at the dcscgi cgaiion ol iho schQols. was 
i>rdcied i<) desegregate its schools. >y\lth(>ugh there were no 
nioie than normal difficulties incid^^nt ti> the transition from 
segiegated tt) unUarv sehools, tt>^sehool boaid si>LP^hi a sta y ol 
the desegiegation <.>rder. ' 

(one-judge opinu)n m chanihci>). Where no more than the 
usucil and temporar\ dillieullies incident to school desegrega- 
lit)n are anticipated and where the school board has perriistelbt ly 
balked \i{ school desegregcit ion. further dela\ will not be 
permitted. 



Basis: I he Fi>uiteenth Arnendmcni, as nucrpielcd b\ Bitfwn II 

(supra). leqiiiies that sch^)<)l systems segiegated b\ state action 
he desegregated piomptK 

WRKiH I ( Ol NC IIOF C I I V Oh hMPOKIA, 407 I S. 451 (1^2) 



Ihnil the 1969-70 .s*.hi)i>l \eai. the public ^ehools in Cireenville 
C\>unl>, Virginia, v\ere run on a segregated basis. All t>t the 
w h tie students in the county attended schools located in the city 
of l-mpi>ria. Black students attended sehtH>ls U>cated largely 
t>utslde of Fmporia. I here was one school lor blacks in 
Hmpona. In 1967. Kmporia changed its status f rom in^Hown'' to 
a ''city" that could. u*nder state law, maintain a separate school 
s\stem. Howe\er, until a court-c^t-dered adt^ption of a plan by 
which all children enrolled in il^parlicular grade level would 
attend the same school, Emporia cht>se to remain part of the 
ci>unt> schot)l sN stem. Alter the ^Jesegregaticin order, Emporia 
withdrew lrt>m the county system and proposed a plan for an 
F" mpi>ria - only desegregated school district. F;.mpt)ria\s proposal 
wiuild have resulted in the perpetuation of the division betwet^n 
better-equipped white schools in Fmporia and bhick county 
schools. Its validity was challenged here. 



Holding: 



(-5 4.\()) Segregation has been county-wide. I he 'withd rawal of 
E^mporia. the site of the better equipped, traditionally white 
schiu>ls. from the county school system impedes the disman- 
tling of the unconstitutional, segregated school system and is. 
therefore not to be permitted. ^ J 



.Because the effect of Hmporia's withdrawal from the county 
system would be to impede the establishment of a desegregated 
school system and to perpetuate a dual sch(u>l pattern, the 
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_ Fourteenth Amendment forbids thefestablishmentfof a separate 

> ^mporia school district at this time, while the tranjs^tion froma 
segregated system to a unitary svstem under >va^5<^ 

UNITED STATES v. SC OTLAND NECK CITY BOARD OF 
EDUCATION, 407 LLS, 484 (1972) ^ ^ 

Facts: Ihc schools ot Halifax Couniw North Carolina: were 

compldftely segregated by race until 1965. In that, year, the 
school board adopted a **freeclom-oif-choice" plan that resulted 
in little actual desegregation. In 1 96S, the Department of 
Justice and the school board cigreed to a plan to create a umtary 
system for Halifax County in the 1969^70 school year. In 1969. 
a bill was pcissed by the state legislature ena.hling the city of 
Scotland Neck which was part of the county' school district to 
create, by majori^ vote, its .own separate school district. The 
newly created district woyld be 57C>f white and 43'>( black. 
The schools irt the rest of Halifax County would be about 90% 
black. Thus the effect of this plan would be to nullify the 1968 
desegregation plan and lo maintain a system in which Scotland 
Neck schools wer^ largely white and the outlying schools were 
largely black. Its valid^ily was challenged in this case, * 

Holding: (5/4,kO) The dismantling of a segregated school system cannot 

be i mpeded by the legislative creation of two new districts, one 
while and one black. The state action dividing Halifax County 
into two school districts interferes with the desegregation which 
is required by law and is therefore unconstitutional. 

Bash: The Fourteenth Amendment, as interpreted, in the Brown 

decision (supra), forbids state action creating, supporting, or 
perpetuating segregated public schools. That the state action 
^ involved here was by the legislature rather than by the school 
board does not change its segregative effect or make it valid. 



DRUMMOND V. ACREE, 409 U.S. 1228 (1972) 

Facts: \^ The district court ordered tlie transportation of students to 

accomplish desegregation of the elementary sthool system of 
Augusta, Georgia* Iri this case, parents sought a sta>^f the 
order, premised soleiy on th*e federal statute. Title Vlll, section 
803 which reads: ■ ^ ^ 
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Holding; 



Basis: 



* In the case qf any order on the^paTf^ol any f'^nilcd ^aies ^ 
' district court which requires the transfer or transpT>rtatTc)n of 
any student . . . for^^ the piTrposes of achieving a balance 
among students with rpspect to race . . . . the effectiveness of 
such order shall be postponed^until all appeals . . . ha^ebecn 
exhausted. 

(one-judge opinion in chambers): Title VI II-, sectiorTsOS does 
not act to block orders requiring the transportation ofstudents 
for the purpose of desegregating a school systemrit postpones 
implementation only of those orders requiring the transporta- 
tion of any student for the purpose of achieving a balance 
among the students with 4-espect to race. 

I he district count order was entered to accomplish^desegrega- 
tion of a school sWtem not far the purpose of achieving a racial 
balance as conteXnplated by section 803. The constitutional 
command to desegregate ^schools does not mean that evSfry 
school "in every cotTi>Bu nity mu^i .,„.a-H^^ays reflect the racial 
composition of the school system as a whole. 



KEYES V. SCHOOL DISTRICT NO. 1, DENVER, COLORADO, 413 U.S. 
189 (1973) • : 

; ^ Although the Denver, Colorado, school system had never been 
operated under a state coristitutional provision or lay/ that 
mandated or permitted school segregation, many of the city's 

- . schools were jsegregated. In 1969, the school board adopted a 

voluntary plan for the desegregation of the predominantly 
black Park Hill section of the city. A school board election was 
then held which resulted in a majority of the members opposed, 
to the plan. Subsequently a court order was obtained which 
mandated the desegregation of the Park Hill section and found 
that the segregation in Park Hill had been caused by prior 
school board action. In this case, those, favoring integration 
sought desegregation orders for the remaining schools in the 
district and the cdunting of Hispanic/ as well as of black 
children, as minority students. 

Holding: (5/P/2XII/2) (I) Absent a showing that a school distinct is ' 
divided into clearly unrelated units, proof of a state action, e.g., 
^school board action causing segregation in a -^substantial 
. portion of that district, supports a finding that the entire district 
. " ^ is segregated. The court majy order a district-wide rernedy if^ in 
fact, the seg^gation in one part of the district results in 
^ segregation in the rest of the district. 
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Basis,: 



Once scgrcgcition tosl^|cd by slate cicljon is shown >n one part 
c%||^he district and it is shown that other schools in the district 
a re^A segregated, the slate wVu^ld have lo prove a lack of 
'*sx:giegalive intent'' >vKh rcsjifect lo the othei schools to avoid a-* 
dislncl-wide desegregation or^M . (2) hor purpoKes\)f defining 
a scgiegciled school, b luckjv^^^liiJ h^spanics should' be c<.>nsidercd 
iv)gether as minority studenty^since both groups suf ter ihe sanic 
educational inequities when compared lo the education olfered 
Angk) studetits. ' i ^ 

1 he JAJurleenlh Anieiidnient protiibits :>la^ action vVhich 
results in segregated pubUc schools and which denies minority 
students equal protection o^ the law by denying them equal 
educational oppoiluiiiiy 



NOKWOOU v_ HAKHIt>ON, 41J 456 (1973) 



tads: 



( 

Holding: 



1 



Since 1940. Mi^^i^^ippl had l>ccn bu v ing tc.\lbt>oks and lending 
them I l ee tC> students in both pub-lie and private schools without 
reference it) whether oi not any participating private school had 
racially discrmiinalory policies. The number c^f private, non- 
sectarian svhool^ had increased from seventeen in 1963-64 
(white students enrolled numbered 2.170) to 155 in 1970-71 
^white students numbered about 42,000). I he creation and 
enlargement ot^ these private schools was in direct response to 
the desegregation of the public schools. Thousands of students 
who were attending private, all-white schools weie receiving 
free textbooks. While 90^^^ ot the state's school children still 
attended public schools, some school districts had lost all of 
their white students to private, segregated schools. There was 
no proof that, absent the free texts, any children would 
withdraw from segregated, private schools and enrol?^in 
unitary, public schools. The provision of lexts to segregated, 
private schools at slate expense was challenged here. 



(7 / 2x0) I he state may not grant tangible, specif ic financial aid, 
e.g., free books, tuition gian4>i, to private, segregated schools. 




Basis: 



Racial dlscriminaiion in state-operated schools is barred by the 
equal protection clause of the Fourteenth Amendment. The 
state/ may not induce, encourage, or promote private persons to 
accomplish what it may not constitutionally accomplish itself. 
The state provision of free texts may not be essential to the 
continued operation of private, segregated schools but it does 
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F acts: 
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Holding: 



Bases: 



constitute^ subsiarUial slate support of ^discrimination an d js 
thereTq^e pffehibite'd by the Fourteenth Amendment. ^ 

/ 

HOLS, 414 U,S. 563 (1974) ^ 

The San Franpjsco school system, which iiccorduig to j>taie 
statute has the teaching of proficiency in English lo all students 
as a major goal, failed to offer c^fhcdial English language 
instruction or any other special/^compensatory program to 
aboiat 1 ,800 Chinese-speaking pupils. This class of pupils 
claimed that the school board was in viojation of the equal 
protection clause of the Fourteenth Amendment and of section 
601 of the Civil Rights Act of 1964, which prohibits recipients 
of federal aid from discriminating against students on the basis 
of race, color, or national origin. H E W. has authority under 
section 60l of the 1964 Act to promulgate regulations in 
furtherance of section 601. A pertinent H.E.W. guidcfines 
s.tateiK ''where inability to speak and "understand the English 
la^gu^ge excludes national-origin minority ■ group children 
from effective participation in the educational program offered 
.by a school district, the district must take affirmative steps to 
rectify the language deficiency in order to open its instructional 
prografn to these students." 

(5/2/2x0) A school district receiving federal aid must provide 
special instruction for non-English speaking students whose 
education is severely hftimpered by the language barrier, at least 
when there are substantial numbers of such students within the 
district. ' ^ 

( 1 ) The: failure to provide 1 ,800 non-English spfeaking students 
with special ihstru«ipn denies them a meaningful opportunity 
to participate in thepublic education program and thus violates 
section 601 of the Civil Rights Act of 1964 and the H E W. 
reguJatibrts and guidelines implementing the Act. (2) The Court 
do?s not decide whether the failure to provide such a program is 
violative of the equal protectit>n clause of the Fourteenth 
Amendrnent. 



CLEVELAND BOARp OF EDUCATION v. LAFLEUR, COHEN v. 
CHESTERFIELD COUNTY SCHOOL BOARD^ 414 U.S. 632 (1974) 



Facts: 



Public school teachers, who became pregnant and who we're 
obliged to\leave work under hnand^tory maternity leave rules 
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* before they so desired, challenged ^ihe constitulionajiiy of the 

^ rules. The Clevelanc| ruie;.requ\red every jpregnanl leacher^to 
^ake a rnaierniiy leave wiihoui pay beginning liven^onihs 
^ betore the expected birth. Apfflica.rion 4ca T ^ 

requiredyo be made no later than two we^^^^prior to the date of 
departure. A teacher on maternity leavC was not allowed to 
return to woik until the beginning of the ne\i regular school 
semester following the date j^hen her child reached thrcfe 
months of age A doctor's certificate of health was required. 

The C hcsterf ield, Virginia, rule required that a pregnant 
teacher leave work at least tour months prior to the expected 
birth Notice was required to b'e given six months prior to the 
expected birth. Return to work was guaranteed no later than 
the frrst day the school year following the date when the 
teacher presented a doctor^s certificate and could assure the 
board that care of the child would cause only minimal 
interfctcnce with her job, 

Holding, (3 2x2) While notice requii ClnelU^ aic uv.cep.lable . uiaiiduU>ty 

termination dates established in both rules and the mandatbry 
three-month period of inejigibility Ibi return to work 
established ni the CMeveland rule are unconstitutional. 
Pregnancy should be treated like any other temporary 
disability for all job-relaied purposes. 



-ft 



I he mandatory termination provisions and the mandatory 
wailing period before return to work 'n the Cleveland rule 
violates the due process clause of the Fourteenth Amendment. 
Freedom of personal choice in matters of family life is a liberty 
protected by the Fourteenth Amendment and state rules 
affecting this liberty must not needlessly, arbitrarily, or 
capriciously impinge upon it. Since the ability of any pajf«icular 
pfegnant teacher to continue or return to work is an individual 
matter, the rules creating conclusive presumptions of inability 
to work arc violative of due. process. The notice pFOvisions are 
rationally related to school board needs for planning and do 
not impair the teachers' rights or offend the constitution. 



MAYOR OF PHILADELPHIA 
LEAGllE, 415 U.S. 605 (1974) ' 



V. EDIJC AIIONAL EQUALITY 



Facts: 



Under the city charter, the mayor appointed both the 
Educational Nominating Panel and the nine members of the 
school board, who are nominated by the above-mentioned 
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panel. The nominating panel contaipii ihir/een nicinbexs, toui 

of^hom are chosen frSm the 6iti/.enryAat large and nine of 

whom, must eaE^tf* be the highest ranking officer 

govcrnrneot&l, community, or cdu<jational organi/atii)n There 

,was some;.evidence that the mayor was unaware of bhick civic 

groups, whose officers ought to have been eligible tor 

consideration. Hi^re was a* newspaper report ol the mayor's 

statement that he would af>06int no more blacks u> the sch<.>ul 

board in 1969. - I * 

The Educational bqualitV I cague charged thai Mayor laic 

unconstitutionally discriminated agai^;!^t blocks in making his 

• # ' ''''' 
appomtments to the 197 T panel and sought an order barring 

that panel from nominating pVospcctive school board 
members, li also sought aji order mandating that the mayor 
correct the racial. imbalance ^of the present panel and appoint 
racially balanced panels in the future, but il did not seek 
imposition of strict numerical quotas on the niayor'^ appoint- 
ment power Mayor Tate was succeeded in office by Mayor 
Riz7xy. No evidence as to Mayor 3jp.iz/.o\ policies had bSe'rf 
"introduced 

Molding: (5x4) Wh*eie ihere is rro cleai evidence ot j acial aii>».,i uniuatiwn 

in the appointment of the school board nominating panel, no 
actii?^ will be t%kea by the courts to alter the method of 
selection of appoiniees The fact of numerical lacial imbalance 
is not proof of-unconstitutional discrimination in this case^ 

Saxix: Absent clear* evidence c^. violation ihc t ouiieenth 

Amendment, the tourt deolmc.^ to interfere with the appoint- 
ment power of goveVnjEriiental officials. 

BRAI>1 Y V, SCHOOl BOARU, 416 U.S. 696 (1974) CitruUUy IM *) 

t 

JFacfs. Following a long court battle lor a more cttective school 

desegregation plan which peached the Supreme Court (see 
Bradley supra) the federal district court awarded thqLpai'^nts 
and guardians of black students their expenses and attorneys' 
tees incurred during the litigation, and found that the actions 
taken and the defenses ma^e by the school board had caused' 
unreasonable dela^ in desegregation of the schools and had 
caused the parents to spend large sums in order to protect the 
-children's constitutional rights. The court of appeals voided the 
^ ' • award of fees because there was no federal statut^uthorizing 
. • such payment either at the time that the legal services were 
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Oasis. 



(^ndered or while the desegregation case was pending. Bcloic 
the court ot appeals reached its decision'as to the propriety of 
the fee award, a taw was passed authorizing such payments t<.) 
deserving prevailing parties ^ 

(7^0) I hc law authoil/.ing toe awards became cltcctlvc while 
this case as to the propriety o( such awards was pendii%. The 
law, therefore, may be applied to^this ca^te and may authorize 
payment for legal services rendered prior to the l,aw*s enact- 
ment, 

Ati appellate cout i lUUSl apply the law in cited at the time ol the 
decision unless to do so would be unjust. The nature of the 
parties and rights mvulvcd and the lavs^s effect on those rights^ 
determine the justice of its application to cases arising before its 
effective date. The law is properly applied to compensate 
parents who bore a heavy financial burden in order to vindicate 
a public' right, and its application works no injustice on the 
sch6ol board whose duty to provide a unitary school systern is 
unchanged by the law. 



GllMlOKE V MONTGOMERY, 417- V.S. 556 (1974) 



facts: 



Holding: 



In 1959, the dtsttict couit oidcied the city ot ^Montgoinciy , 
Alabama, to desegregate its public parks. Thereafter, the city 
coordinated a program with the racially segregated Y.M.C.A. 
and managed to continue to run segregated recreational 
programs. This case was begun in 197 1 . The complaint was that 
the city permitted racially segregated, private schools and other 
seg:regated. private groups to use city recreational facilities. 

(5/J1/^a!/j^ (I) The city may not permit segregated private 
schools and school groups to have exclusive access* to public 
recreational facilities. (2) If non-exclusive use by private school 
groups directly inr^irs an existing school desegregation order 
or constitutes a vestige of the type of'^j^^t^rte-sponsored 
segregation of the city's recreational facilities that was 
prohibited by the district court in 1959, it should be enjoined, 
(3) Unless it is shown that the city is actively participating in the 
disiprimination practiced by segregated, non-school groups, it 
should not be enjoined from permitting such groups to use park 



The term "exclusive access does not include the situation where only part of a 
facihty may be allocated to or used by a group. For example, the use of twoof a 
total of ten tennis courts by a private school group would not constitute an 
exclusive use; the use of all ten courts would. 
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Base^ 



facilitic:* t)n an equal ha-sKs w Uh other nicinbcrs of the public. 

(1)1 he cuy wa.^ uiidci^ an t)rdcr to dcscgrogaie its schools in 
accoid with icquiicinentii^t the Fourteenth Amendment. The 
allocation of exclusive use ql park tacilities to fyivate, 
segregated schools works to; support those schools and 
c<.)nstitutes state interference with the. desegregalitm order 
which is unconstii-ulii)nal. (2)/li he First Amendment's freedom 
association prohibits the stat^ from refusing access to private 
itOn-scho*,)! groups merely because they arc scjgregaled. 
Howevei . the Fourteenth Amendment prohibits state support 
o( segregalioif. 



itwMUllKJLN V. BKAOLEY, 41» 1J.S> III (1974) f MtUlk<:n i "J 



1 Ills CasC arose caUci a dl:»lil^t v.onil oldcicd a dc^i^^i c^u I i\^ n 
plan tor Oetrou'^s schc^ols which encompassed a number of 
outlying scho^ol districts as wetil as the city of Detioit piop^r. 
Detroit did not have a history of segregation ordered or 
permitted by law However, there wa.s a long history oi public 
and, private disci imination that hcid helped to produce, 
lesidential scgregati<.>ii. l>etioit school children and their 
parents claimed that the school bc)ard\ imposition of school 
attendance /i>nes t)ver lh^^ty\isting segregated lesidential 
pattern had produced an unconstitutional dual school sysieni 
in Oetioit. I hey cited the school board^s policy in school 
construction and its appri>val ot optioncil attendance /*.)nes ii\ 
Iringe areas h+^at unconstitutional segregation existed in 
Detroit was not questioned here. What is in question is the 
con-stiluiii)na!iiy <A the court-<.)rdei ed descgiegation plah 
extending to outlying districts with nt> history of segregative 
action on the part of their sclu)«.)l boaids or local governments. 



(5x4) Absent a showing that the outlying districts have failed to 
oj^erate unitary school' systems or have committed acts that 
fostered segregation in other school districts, a court-ordered 
school desegregation plan cannot cross school district lines to 
include them in the plan. * 



Basis: 



EKLC 



I he Fourteenth Amendment prohibits state action which 
denies minority group school children equal protection of the 
law by maintaining a segregated school system. The argument 
that*the outlying districts are subdivision^of the state, that the 
state contributed to segregation in Detroit; and that, therefore. 
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the -^ut lying districts are su|3ject to a multi-dj^strict school 
dese^regatiorr plan, is rejected. In order for a multi-district 
remedy to be ordered by* a court, the local governments of 
outlying districts must have committed segregative acts. 



EVANS V. BUCHANAN, 393 F. Su^jp. 428 (D. DeL 1975), afrd., 423 U.S. 
963 (1975) 



Facts: 



,^ Action was brought complaining that black -children in 
' Wilmmgton, Delaware, were' being' jjropipelled' to attend 
segregated schools. The three-judge tr^^l court held that 
presence o{ de Jure black schools which'^ypained identif iably 
black t5?>js^a clear indication that segreP|fed schooling had 
never befrT-eliminated in th»city and that-t|iere still existed a 
dual school system, despite adoption^- (#/ racially neutral 
, attendance zones. The/court required the" State Boatt^ of 





Education to cc^e forward with plans tp remedy exfl,.^ 
segregation. Consequently, the state passed an,act authorizing 
the Board of Education to consolidate school districts according 
to the dictates of sound' educatibhal administration. The 
Wilmington school distrit^^as explicitly excluded in tlje act 
from reorganization of stateHioards. The lower court held the 
statute to be unconstitutional. The school board challenged this 
ruling. 



Decision: 

\ 

Holding: 



Basis: 




(3x1) 



Summaril 



(of the three-iudgij^ourt): Where a statute explicitlv or- 
effpctively makes goal^ of racial minorities more difficult to 
achieve; such statute is unconstitutional. 

(of the lower court decision): Neither the purpor^-^te 
constitutional requirementr<nor the state jnterest^in p^i^ng 
historic school district boundaries, northe state interest in 
maintaining school districts with enrollment below 12,000 was, 
individually or cumulatively, a compelling state interest. Such 
an mterest must be shown iii cases c^f a suspect classiftcation 
under th&> equal protection clause J ' 



I 



103 



1X3 



WASHINGTON v. DAVIS, 426 ILS, 229 (1976)* 



^acts: 



■ Ho/ding: 



-VXs part <A it5 seieclion procedure for police academy recruits, * 
Washington, D^C officials adminstered ** rest 21/^ which was 
also used^ gerrer^Uly in the federal civil service loy-tcst verbal 
ability. It was shown that a passing score on ^e test was 
positively correlated with successful completion of^he course 
of study at the police academy. FTowever^a positive correlation 
between a passing score on the test and the quality of an 
applicant' ii on-th e-job performance was not shown. The Police 
Department actively sought black recruits and Vaised the 
percentage of black recruit^s so^at it was roughly equal to tHe 
percentage ul 20- to 29-year-old blacks in the area from which 
pcrsorinel were drawn. While there vs^s no showing of 
discriminaiory intent or action m administration of the test, 
four ti^es more blacks than whites had failed the test. In this 
case, blaxk applicants claipned that' the test had a racially 
disproportionate impact and i^ theref^ire unconsiitutior^il. , 

1^4/3x2) A test that is racially neutral on its face, that ds 
administered without racially discriminatory action or intenJL, 
and that is reasonably related to a legitimate state pu^pose,^^^,, 
that of insuring a mmimum level pf verbal ability in police 
recruits, is constitutional. 



Bases: 



( I J^rhe due process clause of the Fifth Amendment prohibits 
the federal government from Acting with racially disr 
criminatory purpose. However, a law or oth?r officialact is'not 
necessarily unconstitutional solely becauser it has a racially 
disproportionate impact. Here, the test was racially neutral on 
its face and was administered tq serve a legitimate purpose. 
1 here was" no official intent to discriminate and there is, 
therefore, no constitutional basis for invalidating the testing 
procedure. (2) Title VII of the Civil Rights Act of 1964 requires 
that^ applicant screening tests with disproportionate racial 
impact be abandoned unieS«--tbe enlployer can show a difeel, 
correlation between skills tested and ^ob performance. 
However, Title VII was not a basis for this decision since it was^ 
at^the^ time of this case, not applicable to federal employees. It- 
has since been extended to cover such employees. 



-*For a subsequent Supreme Court decision that was vacated in light of 
Washington v. Davis, see Austin independent School Dist. v. United States, 45 
IJ.SX.W, 34I3'(Dec. 7, 1976). 
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RUNYON v. MCe^ARY, 427 1^ (1976) 



Facts: 



bJaek chilc^ren app^^ed 'lor atdrnissiorf'lo priv 
tariai1;schools which ad vertised in the ye.llo\y pages 
bulk majlirvg^in order to attract^sjudents Both c 

(jlenied yiVimission solej^oa the basis of race. In t 

chHdren ,rcha^lenged ' the privat^^ of ,racat4'''d.^s- 

•. crimination. * . ' • ^ * - 




Holding: {5/^2x2) Priv^a^c^n^ schools which offer enrollment'' 

,\ .a-'^' to (^ua^fieij kppiicantsTirQm the public a^t'/iaiVge^^^ not limif- 

• " thefK offering to whites only, and refusJ^admission to others 

J solely on the basis of race, ' . 

Bases: (1) The Thirteer^th Amendment to the Coristitution prohibits 

slavery and the badges and incidents of that condition. The 
Thirteenth" Amendment also provides that the federal govern- 
rnent shall^enforce these prohibitions by appropriate leg&la- 
tion. Title 42 U.S.C. section 198 f, which provides, in part/that 
^ persons shall have the same right in every state to mak?Land 

' enforce contracts, is appropriate legislation under the 

Thirteentii Amendment, It_ prohibits private acts of racial 
discrimination in the offering of contracts to the public, e.g., 
contracts for employment or education. (2).The Court does not 
state that promotion of the concept of racial segregation is 
barred by 42 U.S.C. section 1981 and only prohibits 
implementation of such a policy. (3) The Cour^does not decide 
whether sectarian, private schools which practice racial 
discrimination for religious reasolis are prohibited from doing 
so by 42 D.S.C. section 1981. 

. ■ ■ '--f ■ 

PASADENA CITY BOARD OF EDUCATION v. SPANGLER, 427 U.S. 
424(1076) ^ 

Facts: As a result of a lawsuit bro^ught by parents, students,-and the 

United States Government, the cfty of Pasadena was;, ordered 
to desegregate its public schools' The court order required that, 
beginning with the 1970-71 school year, there would be no 
school "with a majority of any minority students." The board of 
education assigned stqd^nts in a racially neutral manner and in 
1970-71 the "no majority" requirement was met. In the years 
following 1970-7 Ij^^irfe school system had an increasing niim be r 
of schools that-^Were not in compliance with the requirement. 
This -change Wn student" pppulation was no^ caused by 



? 
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Bast:s: 



segregative schocrt^boa^d ac^^ by random copulation 

shitts in the dislrict, fhc board' of raucation sought Vt)* have the 



^no 



majority of minority" students" requirertieijit dropped. 



(6x2)-(l) Although the' students who originally brought the 
desegregation buit havC'feraduaied from the school's ysteni, the 
court or^lers may st^jd be. litigated since the United States 
remains an inte rested. jparjL^. (2) Once desegregation of student 
populations is achieved to eliminat^e school system^discrimina- 
tion brought abo^ by official action, school officiate may not 
be required to rr^ke yearly alterations of student assignment 
plans in order to^m^intain a strict numerical ratio of majority to 
minority studer^^/^ Such ratios may be used only db guidelines 
or starting poijits for the initial transition from segregated to 



unitary schools; 



(I) :^uice thg students have already graduated and no lohgei 
have a legal^tcrest in Pasadena's public schools and since their 
court actio#Avas not properly certified as a class action, the case 
would^ be moot under Article 111 of the Constitution and the 
desegFe^j^litoin orders would be void but for the continued 
iriterest ojr the United States as authorized in the Civil Rights 
Act of 1964. (2) The Fourteenth Amendment requires the 
desegregation of school systems segregated by the pirblic 
officials. Once desegregation is achieved there is no con- 
stitutional requirement .of any particular racial ratio in the 
pulj^^lic schools. 



ARMNCTON HKIGHTS v, METROPOLITAN HOUSING 
DKVKLOPIVIKNT CORPORATION, 97 S, C:t> 568 (1977)* 



F dcts: 



Metropolitan, a non-profit bujlder, contracted, to purchase 
land with boundaries on Arlington Heights in order to build 
racially integrated low- and moderate-income housing. 
Metropolitan applied for the necessary rezoning from a single- 
famiJy tb a multiple-family classification. The Village of 
Arlington denied. Metropolitan's request. Metropolitan and 
individual minority persons filed suit to compel acceptance of 
their application, alleging that the denial was racially 
discriminatory and violated the equal protection^clause of the 
Fourteentli Amendrnent and the Fair Housing Act of 1968. The 

*For a subsequent Supreme Court decision which was vacated in lidht of 
Arlington Heights v. Metropolitan Housing Development Corporation, see 
Metropolitan ^choal Dist. v. Buckley, 45 U.S.L.W. 3508 (Jan. 23x^977^, 
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Holding: 



. Basis: 



federal district court held that Arlington's denial was motivated 
not by r«£ial discrimination but by a desire to protect property 
values. Th^ourt of appeals reversed, finding that the "ultimate 
effect" of tmingtoh's denia'l was racially discrimmatory. 
Arlington append 4he court of appeals' reversal. 

(5/1x2) An official action that results in a racially dispropor- 
tionate impact is not unconstitutional unless proof of a racially 
discriminatory intent or purpose is shown. 

Disproportionate impact is not irrelevant to the equal 
protection clause of the Fourteenth Amendment, but it is not 
the sole touchstone of an invidious racial discrimination. 
Because legislators and administrators are properly concerned 
with balancing numerous competitive considerations, courts 
refrain from reviewing the merits of their decisions, absent a 
showing" of arbitrariness or irrat'ionality^.:iJowever, racial 
discrimination is not just another competing factor. When 
there is proof that a discriminatory purpose has been a. 
motivating factor in the decislgn, this judicial deference is nq 
l<=rhger justified. ^ 



VORCHFIMER v. SCHOOr DISTRICT OF PHILAOFLPHI 

532 F 7H ««0 <3d Cir. 1976>. ^f'd, 07 S O. I<i7l (1977) 
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The Philadelphia School District offers college preparatory 
programs in two different types of high schools: academic and 
comprehensive. CompreJiensi ve schools provide a wide range 
of courses, including those required for college admission. The 
c^riterion for enrollment in these schools is residency within a 
desigrrated area and most of the schools are coeducational, 
rhere are only two academic high schools. These have high 
admission standards (only 7 percent of the city's students 
qualify) and serve the whole city. One school accepts only male 
^ students and the other accepts only females The two schools 
^are comparable in quality and offer essentially equal 
educational eiiperiences. Enrollment in either school is 
voluntary and a student is free to choose a coeducational 
comprehensive school as an alternayve. In this case, an 
■ Scademically. qualified - female stud^t, who would have 
preferred to a'ttend the academic high school for males and who 
was denied admittance there solely on the basis of her sex, 
challenged the co/sytitutionality of her rejection. 
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Decision: Summarily affirmed (4x4)* 

Holding: (of the three-judee lower.-conrtv if at*»«^ ' . • . 

■' ^ *t attendance at single sex hiah 

andTnh: "T^' ='''<^"-"°"aI alternatives are av^Uabfe 
miles and ft °PP°«"""i« °ffered a. the schools 

s^ch schIn "''^^ comparable, then the maintenance of 

sucft schools IS constitutional. 

Bases: („r ,he lower court decision), fl ) The equal protection clause of 

• In / . K Amendment requires the states to providi aU 
students w,th aft equal edufeatibnal. opportunity. Students of 
. both ^exes must, be afforded equal educational opportunity fn 
all mtellectual fields. However, the value of sex-segre^tjd 
education has long been recognized and the existed oftwo 
volun ary. smgle-se^chools offering comparable services ^a 
^, school system which is Otherwise coeducational does no offend 

^he Amendment. (2) Th^ Equal Educational Opportuni^fAct 
' « K ^ , P^^C'-ibe the maintenance of single-sex 

schools. Its language requires "equal educational opportunity" 
wuhout regard to rac6, color, or sex: but the^Cdngress 
choosmg to study the issue further, did not in this,Acf ban 
-separate but equal . sex-segregated schools. ^ Act ban . 

rMWlke^ U") " S I, W 4«73 (.I.m, 27. 1*77) 



In MiHik.n I (supra) the .Supreme Court decided that the 

the cJ e W^s i^^,"^-*^ constitutionally mandated and 

ne, ? ^ ^""^ formulation of a 

e ro,t-onl? remedy. The district court', new order consisted 
ot a Oetro.t-only pupil as.signment plan and of four remedial 
educat.onalprograms designed tocombattheeffects of phof^J 

r;r>:?rorsr- Tk^^^ jj^^^^^^" ^^^'^^ '^^^ proposed 

he Dttro.t Schoc^^ board, were in the areas of remedial readin,^ 
m-serv.ce teacher training, student testing, and couns^eling ;^ 
d.str ct court ordered that one half the cost of these proLams 

w<^ld be borne by the state. In this case, the state challenged 
the d.stnct court s authority to order remedial programsand hs 
power to allocate one half the Hnancial burden Tor "uch 
programs to the stater. ■ 



■Negligible, ff any. precedenliat value 
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Holding: (8/2x0) ( 1 ) As part of a desegregation decree-a district courTcJ^n 
order remedial educational and supportive programs for 
' ^ children who have been subjected to de 7 wrp segregation in the 
past. This is especially true when such programs are siipported 
by evidence and proposed by the local school board!^2) The 
court may constitutionally require that the state pay one half of 
the cost of such remedial programs. 

Bases: (1) The Fourteenth Amendment prohibits c/eyure segregation 

in public schools and requires that de Jure segregated schop4s be 
converted to unitary ones. The federal courts giving considera- 
tion to the scope of the constitutional violation, the interests of 
local governments in managing school affairs, and the remedial 
nature of a desegregation oi;der may require progran^s as well as 
pupil assignment plans in order to implement the transition to a 
unitary school system. (2) The Eleventh Amendment, which 
protects the states from fmancial liability for past acts of state, 
officials, does not bar courts from ordering a state to 
participate in or financially support compliance with the 
constitutionally mandated desegregation of public schools. The 
Tenth Amendment protects the states from federal interfetence 
with their governmental form and functionmg, but does Dot 
preclude a federal court ordering that state funds be expenoed 
iT> the MTipleF>ie?>tatioii of rointeenth Amendment guarantees. 



HA7I*EWO^>r> Sf IfOOf f>1<^ f Rfr I v f tnsH t Ff> S T A I FS, 45 X',S.I W . 
4SH2 ^> 

f'i^rix Ip the f4a/elwoc>d ScIk^oI I^istric t. wliich is located in St. I.(^uis 

C'ouruy, the percentage" of bbn^'k teacher«i w:a< I .4'^'-'^ in 197? 71 
and I.H'^'f in 1973 74 In St 1 ouis C'<iiinty as a whole, the 
percentage of black teachers was I 5.4%during those years. The 
city of St, Louis was, during that time, attempting to maintain a 
50% black teaching staff. Excluding the city, the percentage of 
black teachers in the county was 5.7 percent. Title VII of the 
Civil Rights Act of 1964 which prohibits racial discrimination 
in hiring and employment, b^6ame applicable to school district 
in March of 1972. Hazlewood school district hired 3.-7% black 
teachers in 1972-74. In this case, Hazlewood school district 
, challenged a lower court ruling based on a comparison of the 
. racial composition of St. Louis County.?3i teaching force with 

that of jthe school district*s. The ruling staites'^at the distric^as 

engaged in discriminatory practices in \?*ii)Iation of Title vClL 

■ 'f ^, . 
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(8/ 2x I ) Citing the Teamsters case (supra), the Court ruled that 
"where gross statistical disparities can be shown, they alone 
may in a proper cal^|^6nstitute prima facie proof of a pattern or 
practice of discrimination." In deterrriining whether an 
employer's hiring practices are in violation of Title VII of the 
1964 Civil Rights Act, a court* should compare the number of 
qualified minQrity group members available for employment in 
the relevant labor pool y^iih the number of minority group 
members hired by the employer in question. (I) This 
comparison should be concerned only with the number of 
minority group ^^nembers hired since the effective date of the 
Act^ as emplo^fijVare not liable for pre-Act discrimination. (2) 
When a re^f'^em players make special efforts to hire minority 
group rr^mbers the percentages of such employees in their 
work force may not properly reflect the number of qualified 
minority group members as a whole in the labor pool, and this 
should be taken into consideration when a determiruit ion as to 
employment discrimination is being made. 

Basis: Title VII of the Civil Rights Act of 1964 prohibits discrimina- 

tion in hiring and employment but will not require that 
remedial measures be taken when a low percentage of minority 
group employees in the work force is cnuc;p<i r>n]v hv pre Act 
P^tteTTm c>f d iscT iTninatic^M 

OA V » or- BO A ^f> <>T FF^i r viiorMv nRiNKMMN 4^ \ \\ 4010 

' " ' I he d i*;t r ic't coi" t f o iirv^ t hjM ff/ h4f sepr < ^at ' on ex ist ed t rM he 

r>;i\t<>n. Ohio, \ch(><>l f<iv;tT'<^M It base<^ it*^ fi'vdings <>ti the 
f<>llowir>g* thre'" factor*^' f') <;ubstantif^l racial invbalance in 
KtuHent b*'>dies throughout the svstem, (7) the school board s 
use of optional attendance 7one*? for high ?^chools which had a 
*iegrepative effect, ( T he di^itr ict court fofiud that the use of such 
7 ones was f acially neutral at the elenieptary school level and the 
court also found that no students in the optional zor^e were 
denied their choice of «5chool because of race.) (3) the school 
board's rescindir»R of a prior board's resolutions acknowledg- 
ing the board's role \n racial segregation and calling for 
remedial measures. The district court at the insistence of the 
court of appeals ordered a school' system wide remedy, the 
propriety of which was challenged here 

■/ 

Holding: (7/2x0) Where segregative acts of a school board are not shown 



Holding: 



to have system-wide, effect, a system-wide remedy cannot 
properly be imposed. ( OJThe existence of racially imbalanced 
<l schools does not warrant court-ordered remedial action in the 
absence of a showing of causation by segregative acts of the 
state or school board. (2) Such ia segregative act, the use of the 
optional zone for high school students, had only been fctund at 
the secondary school level. (3) The rescinding of the prior 
board's resolution calling for desegregation action is not a 
segregative act unless evidence establishes the existence of prior 
de jure segregation. The case is remanded so that the district 
court may establish whether other segregative acts of the school 
board »can be established so as to warrant a system-wide 
remedy* or whether a more limited order must be formulated. 
Pending rfew determination, the district court's present plan fs 
to take effect. 

Basis: ^ The Fourteenth Amendment forbids the states to engage in acts 

which establish or further segregate public schools,*-The power 
of the-courts to order remedial measures tb combat segregation 
is dependent on the scope of the Fourteenth Amendment's 
prohibition. Therefore, courts can only ordfer desegregation of 
schools in which segregation is the product of governmental 
action. 
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VI. mOCEnURAL PARAMETERS 

■ \ . 

Reviewers: Aviam Soifer 
Professor ^ 

School of Law , 

University of Connecticut 

Perry A. Zirkel 
Dean and Professor' 
School of Education- 
Lehigh University 



The cases in this chapter illustrate some of the procedural hurdles which 
must be' overcome in order to obtain a ruling on the substantive issue(s) 
presented to the Court. The two major procedural hurdles relate to the 
justiciability of the issues and the standing of the parties. These concepts are 
interrelated and flexible, presentfng a source of discretion and evolution for 
the Court. s 

There is a constitutional' requirement that cases or .controversies be 
"condre^te," which in legal terminology is referred to as justiciability. Thus, the 
substantive claim may be moot and not proper for decisions due to the lengthy 
trial and- appeal process before the case reaches the Supreme Court. F"or 
example, in the" Doremus and OeFunis cases, the substantive issues had 
become moot because of the graduation of the plaintiff-students during^he 
course of the litigation. A jurisdict ional requirement of federal courts related 
to concreteness is the limitation to substantial federal questions. "M.e., those' 
involving federal statutes, treaties, and the Constitution. Thus, the Court 
declined to decide A7//.v and San Matet> for lack lof this jurisdictional element. 
Another restriction is the impropriety of deciding collusive suits, when the 
parties are not truly adverse. Finally, it has been held improper for a federal 
court tp issue advisory opinions, which either are not framed as law suits or 
involve issues not properly subject to judicial resolution. 

Standing of the parties similarly stems from the Court's institutional 
avoidance of abstract or hypothetical matters. The cornplainant must show an 
actual stake in the outcome of the case. The interest or injury may be financial, 
as in F/tH^TThr personal, as in Mercer. Plaintiffs, generally, may not plead the 
mterests of others except as they qualify lor class actions, as outlined in the 
Jac obs case. 

M2* 



The cases which follow, although thfey often represent vacated and 
dismissed decisions, provide perspective to the institutional parameters oT%^ 
courts generally and the singular position of the Suprerne Court specifically. 
For thli^se who seek a hearing from the Court or wish to understand its 
decisions, such procedural parameters provide an important, but often 
neglected, context. Thus, these cases are a fitting end to the digest. 



DOREMUS V. BOARD OF EDUCATION, 5 N-J< 435 (1950), dismissed, 
342 U.S. 429 (1952) 



Facts: 



Holding: 



The parent of a child, whg in the interim graduated from the 
school system, and a resident, who is a taxpayer of the school 
district, challenged the validity of a New Jersey statute which 
provided for the reading of five verses from the Old Testament 
at the beginning ofeath school day, ^ 

(6x.^) The Court cannot decide the constitutional issue raised by 
these two complainants since (1) the claim of a child who has 
graduated (rom the school system is moot, i.e., no longer a live 
controversy: and since (2) the taxpayer gannot show how the 
time spent in Bible recitation directly costs sufficient tax dollars 
ti> give him a particuUyxlinancial interest in having the statute 
invalidated. 



I he C cnjrt is limited by Article III ot the Constitution to 
consideration t>f concrete cases or controversies. Since neither 
ot the comphuning parties has a sufficiently active'interest iri 
ibt* issuf' rile f^urt Inck^; ivii is<iictif>n o\^« tliecMsp 



Fi l ls ^ r>|><OTNJ, 1 20 TVJ. v s. ?H, (195^>, rfi^mfv^^rf, I J .*^ 4*^R (1^5^^) 
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Members of the Yonkers Committee for Peace brought an 
action claiming that the school board had unconstitutionally 
denied them the us'ie of a scjiool building for a forum on peace 
and war T he members did not challenge the school b^ard^s 
right to regulate reasonably nonschooPuse of school buildings, 
nor did they challenge the board's regulations as un- 
constitutionally vague. T hey asserted that other organizations 
had been permitted to use school buildings; however, they did 
not present evidence that they were similar to those other 
organizations and had therefore been unfairly treaied tinder 
school board classifications aqd regulations. Their complaint 
was dismissed by the state trial court and their fequest to be 
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Holding: 



Bases: 



heard on the state appellate level was denied. They challenged' 
the state court action. 

(5x4) The Committee did not present a case. which must be 
decided on federal grounds, since it now apfSeared that the state 
coQrl 1HI lings rested on. adequat^state grounds. The C^urt 
dismisses tlTe writ of certiorari, as improvidently presented. 

( 1 ) The Court cannot decide this case on federal constitutional 
grounds. since insufficient facts were presented in the record of 
the lower court proceeding to form the basis for such a claim. 

(2) Since the Court assumes that the state court's denial of the 
Committee's request to appfeal was based on adequate 
nonfederal grounds, the Court has no jurisdiction tc^ consider 
the case anew. 



1 tQ 

0 



FLAST V. COHEN, 392 U.S. 83 (1968) 



Facts: 



Titles I'and II of the Elementary and Secondary. Education Act 
of 1965 mandated, the expenditure of federal funds for 
educational materials and inschool services to both public and 
religious school children. Federal income taxpayers sought a 
declaration that the disbursement of public funds to religious 
schools was unconstitutional. A federal district court dismissed 
their complaint and ruled that, as taxpayers. - they ' lacked 
sufficient interest in the matter to maintain the federal action in 
court, *^ 

(5 1 ) A taxpayer may challenge a statute in federal court if 
he "ihe can show that it is: ( I ) an exercise of Congress's power to 
tax and to spend (rather tha" a primarily regulatory act 
requiring only an incidental expenditure of funds for 
administration): and (?) in violation of a specific constitutional 
guarantee, e.g.. the First Amendment's prohibition of 
governmental establishrhent of religion and therefore beyond 
the Congress's spending power. 

(I) Article III of the 'U.S. Constitution requires those persons 
bringing federal suits to have "standing, " that is, a personal 
stake in the outcome of the litigation. Taxpayers have a 
personal stake in being free of taxing and spending that is rn 
contravention of specific constitutional limitations of Con- 
gress's taxing and spending power. (2) The Court does not 
decide in this case whether the statute in question violates the 
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establish^ment clause of the F[rsi Amendment, The Court only 
decides that federal taxpayers have standing to seek judicial 
determination of this question. 

JOHNSON V. NEW YORK STATE EDUCATION DEPARTMENT, 449 
F. 2d 871 (2d Cir. vacated, 409 U.S. 75 (1972) 



i acts: 



i/ttftfitHi 



New York enacted a statute providing for state financial 
assistance ($10 per pupil) for the purchase of textbooks for 
grades seven through twelve. The statute also ena^ed qualined 
votersjjvithin a school district to vote a tax for textbooks for 
'grades one through six. If the voters failed to approve a 
proposed propterty tax to finance school operations, textbooks 
could be obtained in grades one through six only upon the 
* payment of a rental fee ($7.50 per pupilX Indigent mothers of 
minor children brought an action claiming the statute to be 
unconstitutional. The court of appjeals upheld the con- 
stitutionality of the statute, finding that the legislature's 
intention to promote education in certain fields by purchasing 
textbooks lo.be loaned free to grades seven through twelve, but 
not grades one through six, was based on a constitutionally 
reasonable classification. While appeal to the Court was 
pending, voters in the indigent mothers' schobl district agreed 
•to levy a t|^or^e pufchase of textbooks ajso to be loaned free 
to grades o''ne through six. 

(X; I xO) Since t he voters in the school district voted to levy taxes 
for textbook*: to be loaned free to grades one through six as 
permitted by statute^, a claim by the indigent mother^; that the 
statute constituted a discriminator^* btirden might not present a 
case or controversy T he case is sent back to f HUtr t rotttt f.> 
detf r rTirtip v\ hethpT it hnH Hproitie rrifiot 



Hay 



f onris will decNne to decide arguments based 
'-,^» ca*:es no longfr presp ntiiig live con t r o\p t s ies . 



DEFUNLS V. ODECAARO. Jt2 Wi,sh, 2d. U 7^), vacated 416 US 

312 (1974) 



f'acts. 



.Mter being denied admission to a state-operated law school, 
DeKunis brought suit for himself alone, and not for a class of 
applicants, asking that the school's admission policies be 
declared racially discriminatory and -that he be admitted to the 
school. The student was admitted under court order, and while 
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Holding: 



Basis: 



appeal of that decisioxi was pending, completed all but the final 
quarter. The school assured^ that he would be permitted to 
corriplete this final term. 

(7x2) Since the student would be allowed to complete law 
school regardless of any decision on the nierits of the case, there 
IS no pfesent controversy and the case is no longer a proper 
vehicle for judicial decision-making, . . 

Articfe III of the U.S. Constitution req|dres that tHe .courts 
decide active controversies, "§ince the issueW'aised in the case 
are likely to reach the Court again and since this student's 
opportunity to complete school is assured, the usual rule in 
federal cases that an actual controversy must exist at the time of 
rev iew as well as at the legal action's beginning is followed here. 
This case is moot, 



jyiERCER V. MICHIGAN STATE BOARD OF EDUCATION, 379F. 
Supp. 580 (E. D. Michigan 1974), a/f'd, 419 U,S- 1081 (1974) 

/^ac/s: A ]V1 ichigan statute prohibited the giving of instruction, advice, 

or information on the subject 'of birth control by any person in 
the course of sex and health education classes in the public 
^ schools. In addition, parents were also permitted to exclude 
^ — - their children from- such classes. . No person had yet been 

charged with breach of the statutes, A teacher in the I^etroit 
public schools and a local physician sought to have the statutes 
declared unconstitutional on their fVw-<- r^uher \h'An as applied in 
any particnl?^r instnnre. 

r>e^r^ir>n: Snmm;^rilv a ffir rYifd (f>/'^xO) 

Holding (of the three-judge lower court): ( I ) T he doctor has no standing 

to challenge these statutes in federal cpurt. (2) The teacher has 
standing to challenge the statutes, but only with regard to how 
they adversely affect his/her interest and not the interest of 
other persons, e.g., studenjts or parents. (3) The state's 
elimination of birth control instruction from the public schocff 
curriculum is constitutional. 



Bases: 



In order to have standing in federal courts to raise an issue 
concerning an alleged violation of a constitutional right, a 
person must first be able^o^how an actual interest harmed or 
threatened by the challenge action or statute. The challenger 
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must have a personal stake in the outcome of the controversy 
sUch as to insure that concrete adverseness will sharpen the 
presentation of issues, and the injury claimed or threatened 
must be to an interest arguably protected by a federal statute or 
a constitutional provision. ( I) The doctor has no standing since 
he cannot show an injury giving him sufficient interest in the 
matter. His status as a doctordoes not have a sufficient relation 
to the statutes under attack to qualify him to challenge them in 
federal court. (2) The teacher- has' standing to challenge the 
statutes as they affect his status as a teacher (and if the case is 
properly certified as a class action, the status of other teachers), 
but he cannot challenge the statutes fof theireff/ct on the rights 
of others, who if they so wish are^able to bring a challenge of 
their own. (3) The statutes are nojt overly broad so as to be 
violative of the First Amendrhent freedom of speech guaranty 
nor supportive of religion so as to be violative of the First 
Amendment establishment clause. The states have the power to 
establish public school curricula and to permit parents the.righi 
to* determine which courses their chifdren will attend. 



BOARD OF SCHOOL COMMISSIONERS v. JACOBS, 490 F, 2d 601 
(1973), vacated, 420 U.S. 128 (1975) / 



Facts: 



Six students who were involved in the publication and 
distribution of a student newspaper successfully challenged 
certain actions taken by the school board and other school 
officials which threatened to impair the students* freedom to 
pliblish and distribute the newspaper. However, the students 
failed to define properly in their pleadings a class c\i per^jons 
adversely affected by the challenged rnl^s. In this case, the 
scho^^l board cha"'^r)ge'i the coirf Tul'ngj- against ceMain its 
rules and acti'»>)r n>r <:!ttulflTW'- m11 pinnMpt<'<' i»Mft> tJw 

(8x1) Since the class of Students adversely affected by the^^chool 
board s actions was not properly defined, there wa*^ no **class 
acfion '* Therefore when the six students graduated, their cnse 
ceased to have validity aj; a controversy The students are no 
longer adverselv affected by school board action and. therefore, 
have no right to challenge it . The lower court decisions 
protecting the students have no present validity as to any^ni 
and are void. \y 



Basis: . Federal Rule of Civil Procedure23 (c) ( 1 ) and 23 (c) (3) requires 
that class actions be properly certified and that the class be 
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properly identified, especiaj|j(when the originaheomplainants 
are not likely to be actively involved in the copuoversy by the 
time tfie case is appealed. 



CITIZENS FOR PARENTAL RIGHTS v. SAN MATEO COUNTY 
BOARD OF EDUCATION, 51 Cal. app. 3d (1975), dismissed, 425 U.S. 908 
(1976), re/L denied, 425 U.S. 1000 (1976) • 

Facts: "Five California public school districts instituted family life and 

sex education programs for public school students. The 
programsdid not promoteany particular religious viewpoint in 
their curricular coverage. The programs were operated in 
compliance with two state statutes which required that parents 
have both advance notice that such courses would be offered 
and an opportunity to preview any written or audiovisual 
materials to be used in them: The statutes provided parents with 
the right to have their children excused from the programs or 
from any portion o/ them which were offensive to the parents' 
religious beliefs. The three-judge federal court on a vote of 2x1 
held that family life and sex education courses, which do not 
' promote a particular religious viewpoint and which provide 
parents objecting* to the programs with an opportunity to 
withdraw their children from them, are constitutional. Appeal 
was sought here.- 

NoMmB: (9^0) \Vhere the Court does not find a ^Substantial federal 
question/* e.g.. violation of a federal constitutional provision, 
presented, it will not fiuthpi ipw the rjisp Thus, the Court 
dismm^ed the race 

Under Article III of the Constitution, the judicial power of 
federal courts includes cases involving ''federal questions/' i e. 
those involving federal statutej, treaties, or the Constitution. A 
case which does not fit into»this or any other of the specific 
categories enumerated in Article III. e.g,. controversies 
between citizens of different states. falLs beyond thejuriscjiction 
of the federal courts. T he Court, therefore, cannot majcea final 
decision in such cases Furthermore, the federal cjuestion must 
be a ^ubstantal one. 
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Ad valorem: 



Appellant: 



Appellee: 



Certiorari: 



Class Action: 



Conciirrence: • 



De facto: 
De jure: 
Dissent: 



Y' 



"According to the value;" a. tax or duty assessed in 
prjf^rtion Xo the value of the prqpertj^./ 

Party, be s/he plaintive or defendant at the lower 
court level, who upon losing at the lower leveUxnngs^rv - 
appeal. 

Party, be s/he plaintive or defendant at the lower, 
court level, who is put in the pbsition of defending the 
decision upon its appeal. It should be noted that the 
same-pai-ty may become "appellant" and "appellee" at 
successive stages of the litigation. 

"To be made certain of;" the name of a writ of review 
for a case falling in the discretionary area of the 
Supreme CoiirtZs appellate jurisdiction, requiring an 
affirmative vote of fouh Justices. 

An actioti brought on behalf of other persons similarly 
situated. 

An opinion separate from that of the majority filed by 
one or njore Justices who agree(s) with the general 
result of the majority decision, but who choose(s) to 
emphasize or differentiate the reasontngor grounds for 
the decision. ^ 

"In fact;" actually occurring. 

"By law;" occurring as a result of official action: 

An opinion which disagrees with thaf of the majority 
and is handed down by one or more- members of the 
Court. ' . . . -, ~ . 

' I 1.9 
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Dismissal: 

^ ^ ." " 

Due process: 

tnjoin: 
' Ex post facto: 

Ex reJ: 



•Decision without opinion by the United States 
Supreme Court in the manda'tory area of its app"^late' 
jurisdiction which summarily disposes of the case 
because of the fjrocedural status of the parties or the 
issues e.g:, mootness/standing, or lack of substantial 
federal question. ; 

Th/regular course ofadministration of justice through 
the rules and forms which have been established forthe 
protection of private rights in pourts of law. 

, Tj. require a person by an injunction t6 performoi^ to' 
abstain from performing some act.' 

"After t he fact;" a law passed after the occurrence of an 
act which retrospectively changes tlie fegal conse-' 
quences of the act. 

;'Upon information of;" legal proceeding which is 
instituted by-, the Attorney General or 'other ap- 
propriate official in the name of and oh behalf of the 
state, but on the information and the instigation of an 
individual who has a private interest in the iriatter 



In loco 
parentis: 



In 



re: 



Incorporation: 



Irifra: 



In place of parents;" charged with a parent's rights 
duties and responsibility. Ih the case of a teacher, this is 
a condition applying only when the child is under the 
reasonable cbntroUnd supervision of the school. 

"Inih^ matter of:" dpigtiating-a judicial proceeding 
e.g.. juv^inile cases, in/wh}c.fr the cust.omary adversarial 
posture of the partie/ is deemphasized or nonexistent. 

Evolving doctrine by which the United States S'clpreme^X'' 
Court has applied a substantial part of thelBill of 
R'g.hts, e.g.. First Amendment, to the states and 
thereby public school ofttcials via the Fourteenth 
Amendment. > - 

t 

^■Below;- cross reference to a fuller. citation appearing ' 
subsequently in the document. 
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Inter alia: 



'Among other things. 



One^judge opinion 
in chambers: 



Moot: 



Parens patriae: 



Per Curiam: 



Special ruling issued by a Supreme Court Justice under 
unusual circumstances and thus not carrying full 
precedential effect. 

An issue which is not considered by the Court because 
it no longer contains a live dispute of the sort proper 
for a judicial decision. A moot case seeks to determine 
an abstract question which does not arise upon facts or 
rights existing at the time. 

"Parent of the country;'* referring to the states as 
having sovereign power Of guardianship over persons 
under a disability, such as minors and insane persons. 

"By the Court;" an opinion concurred in by several/or 
all the members of the Court but without disclosing the 
name of any particular Justice as being its author. 



Police power of 
state: 



Prima facie: 

)lemand: 
Standitig: 



The power vested in the , legislature to" make and 
establish laws, statutes, and ordinances which would 
be for the goodoof the state and its people. This power 
extends to all areas of health, morals, safety, order, and 
comfort of the people. 

''On first appearance'' or "on its face;" evidence which 
is presumed to be true unless rebutted by proof to tbe 
contrary. 

**To send back;" action by an appellate court to send 
the case back'to a lower court for fiirther proceedings. 

Status as a proper party before jthe Court ^"as 
determined by the Court; requires an actual injury or 
immediate interest in the action at hand. 



StaflJte: 



$ub riom: 



A law enacted by the legislative branch.of the fedprafor 
state government. 

*'Under the name of;'' designation for the change in the 
121 



ERIC 



137 



i 



Supra: 



name of either party (or both parties) in the coui;se of 
the litigation, e.g., upon the death of one of the parties 
during the appellate process. • 

^ 

"Above;" cross reference to a fuller citation appearing 
earlier in the dpcument. 



Summary 
affirmance: 



I .S. Reiwi 



ports: 



E)ecision without an opinion by the United States 
Supreme Court in the mandatory area of its appellate 
jurisdiction which gives binding effect to the lower 
court's decision* but which does not have as.rpuch 
precedential value as^' full opinion by the Cqurt'onthe 
rn^ws><^rhus, the Court feels less constrained to 
'overrule sutrimary affirmances t^an full opinions while 
it expects lower courts to follow both equally. The 
jurisdictional sHatement filed in the parties' briefs to the 
Court, rather than the lower court o/5inion, must be the 
focus of any inquiry regarding the scope and meaning 
of the summary affirmance.*** 

Official reports of the Uniteii^tates Supreme Court 
decisions, as contrasted to ^.parallel citations of 
unofficial reports of the decisions Which are available 
through Shephard's and other such reference volumes. 



\'oid fur 
vaguenes.s: 



Constitutional infirmity when a law is sa^nclear that it 
does not provide the specificity reqWred by due 
process, thus making it void. 



Hn k.s V. Mnamia. 422 U.S. .122. .145 ( 1976) (summary dismis.sal). The Hicks rule wasapplied 
to summary altirmanccs m D<h- v. HoiiK^on. 500 F. 2d 1206. 1207-08 (2d. Cir. 1974)- Virvin 
^Va."h r ! ■ .Q7^f V* ^"•c^,'* 5^ ' ^^^»- V. JenkJns, 5 1 7 F. 2d .V 

y AO VoVa. 'i, "'r'^-'-'V ^ f^'*^ ' 9^^>= ^-'"i't-y- 'Sianum. 528 F. 

2d 688. 691 {7thCir. Bra(t\ Siaii' Bar (,J Calif <>rnia. 57^^ . 26 5Q2, 507>n. l{9thCir. 1976). 

** rUika v. Miranda. 422 U..S. .122 
i'lf/tint'n (Mt(>ra). 

iUU-lnntn w JorJan, 415 U.S. 651.671 ( 1976) 



,145n, I (1976): .McCanhy v. PhUadelphia Civil Serv in- 
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private schools, 16, 78; school district 
boundaries, 1, 7; student^s education, 
33, 43 

Proscribed organizations, 51-53, 56, 57-5^ 

Public employees, 47-48; cfassification, 49- 
50; contracts, 50-51; dismissals, 51-57, 
58-59, 60, 62-65, 66-67, 70-71; hours, 
60^1, 68; minimum wages, 60-61, 68; 
residency requirements, 48, 66; retire- 
ment, 48, 50, 68-69; salary reductions,. 
49-50 

Public landi7^-3, 7-8 

Public offlce, 1-2, 10-11 

Racial discrimination, 74-76; aptitude 
tests, 88^9, 104; contracts, 105; hiring, 
72-73, 88-89, 104, 109-110; housing, 
106-107; job promotions, 72-73, 88-89; 
jury selection, 10-11; religious reasons, 
105; school admissions, 105^ 115-116; 
school boards, 10-11, 99-1 OOi seniority 
system, 72-73; teacher assignments, 84, 
86-87, 90, I09-J 10. See-also Desegrega- 
tion; Segregation 



Religion; See Esiablishment of religion; 
Free exercise of religion; Religious 
instruction; Religious schools, state aid 
■ to ■ 

Religious instruction: ISible reading, 15, 

19- 20, 1 13; evolution, 15, 47, 61; prayer, 
15, 19-20; public schools, 18; released 
time, 15, 18-19; sex education, 118 

- Religious schools, state aid to: contracts, 
24-25; facility maintenance, 26-27; 
federal funds, 27-28, 114-115; higher 
education, 29-30;, instructional 
materials, 22, 28-29, 30-31; personnel, 
28-29; remedial services, 28-29, 30-31; 
salaries, 15, 22-23; tax credits, 16, 26- 
27; tax exemptions, 21 ; test administra- 
' tion, 25-26, 30-3 1 ; textbooks, 15,16-17, 

20- 21, 22-23, 28-29, 30-31; transporta- 
tion, 15, 17-18, 30^31; tuition reim- 
bursement, 15-16, 26-27 

Rei:]^edial education; See Compensatory 

education 
Reputation, 43, 63-^, 66-67, 71 
^ Residency requirements, 48, 66 
Retirement, 48, 50, 68-^9 
Rhode Island, 21-22 
SDS, 41 • 

School boards^ elections, 8, 9-10; liability 
for bonds, 4-6; membership re- 
quirements, 10-1 1; racial imbalance, 
10-41, 99-100 

School districts: boundaries, 1, 6-7, 93; 
desegregation, 93, 94-95, 96-97, 102- 
103; elections, 9-j^; funds, 13-14; junior 
college, 11-12; tax variations, 9, 12^ 13- 
14 S->.^ ^ 

School finance; See BiSnds; Creditors; Per- 
pupil expenditures; Religious schools, 
state aid to . 

Sectarian schools; See Religious schools, 
state aid to 

Security laws, 55 

Segregation, 74-76; Chinese, 78-79; high 
school, 77; higher education, 79-80; 
private schools, 83. 97-98, 105; 
railways, 76^77; violation of constitu- 
tion, 80-81. See also Desegregation; 
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Racial discrimination 
Self-incrimination; See Fifth Amendment, 

self-incrimi natib n 
Seniority system, 73 
Separate biit^qual; See Segregation 
Separation of church and §tate; See 

Establishment of religion 
Sex discrimination, 74, 76; pregnancy 

disability, 65, 98-99; single-sex schools, 

89-90, 107-108 
Sex education, 116-117, 118 
Slavery; See Thirteenth Amendment 
South Carolina, 80, 89-90 
Speech, freedom of; See Freedom of 

speech 

Standing, 112, 114-115, 116-117, 121 
States* rights; See Tenth amendment 
Strikes, 67 

Student newspapers, 42, }17 

Subversive organizations; See Proscribed 

organizatiops . 
Suspension, 33, 38, 42-43 
Taxes: accounting, 6; ad va/orem^ 12, 119; 

collection, 1, 2, 6; Congress, 114; 
. credits, 26-27; distribution, 1, 2-3; 

exemptions, 21; school district 



variations, 1,2,9, 12, 13-14; state limits, 
9, 12; supplying textbooks, 16-17, 115; 
voter ratificatioh, 1 3, 1 15 

Teachers; See Public employees 

Teamsters* Union, 72-73 

Tfenriessee, 82-83 

Tenth Amendment, viii, 61, 68, 109 
Tenure; 47, 49-50, 51, 54, 64-65 
Texas, 13-14, 35, 64-65, 79 
Thirteenth Amendment, ix, 77, 105 
Title VUI. section 803, 95'-96 
Title 42 U.S-C, 43-44, 105 
Treasonable acts, 58 
Union dues, 72 
Vaccination, 33-34, 35 
- Virginia, 80, 83^ 85, 98-99 
Void for vagueness: deHnition, 122, loyalty 
Voaths; 47-48, 56-58; picketing, 39, 40; 

proscribed organizations, 5Z-53, 56-58 
Voting: 60% rule, 2, 13; eligibility, 1-2. 9- 

10; school board elections, 8; school 

district elections, 1-2, 9-10, 1 1-I2; 

taxes^ 13, 115 ^ 
Washington, 57-58 ^ 
West Virginia, 13, 36-3V 
Wisconsin, 24, 63-64, 67, 69-70 
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